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Taxation and the European Convention on
Human Rights in the Domestic Law of the
Council of Europe Countries

Introduction

The European Convention on Human Rights (ECHR oFhe articles show that the extent to which the Convention
“the Convention”) has been in force for almost fifty yearshas been relied upon in decisions of national courts varies
During that time, the domestic tax courts in countries ammensely from one country to anothdiis variation

the Council of Europe have had to grapple with a numbenakes it very dffcult to draw any general conclusions.
of issues relating to the application of the Convention tdhe following are merely some general comments about
tax matters, and a substantial number of tax cases hate national jurisprudence based upon the articles.

gone on from national courts to the European Commissi ne of the strikin .
. g features which appears from the art
of Human Rights (ECnHR) or the European Court Olcles is the diierent extent to which the Convention is

Human Rights (ECtHR) in StrasbgurAccessing the G0y upon in diierent countries. There seem to be a num

Strasbouy jurisprudence is relatively easy because of th P :
availability of an electronic database of decisibiitie Gg,ﬁt‘i’gf]a%o{:,}’ég'cj‘p'gﬂ“?r?éﬁé?negeﬁgevct|té)nvghi'tcuége§e%?1

national jurisprudence in the domestic tax courts of th ince the country ratified the ECHR, and how familiar

member countries is far harder to access. Not only is th ; TR
the barrier of language, but it is fiiilt to find a law A6cal tax lawyers are with the Conventisrinciples.

library which contains all the relevant reports and té@ne major determinant of the extent to which reliance is
understand the cases in the context of the national tax syaced on the Convention is the constitutional position in
tem when one finds them. the country concerned. In a number of countries the Con
titution contains guarantees equivalent to (or more exten

This is the background idea behind the articles in this Spéive than) the guarantees found in the Convention: in some

g')f" Iaeiglttlf?g'L(J)l'fisEl}llzodpeen%Z (?%(?ﬁgna ton(l;g%gﬁ%f?ag Etg:H f those countries the tendency has been to rely upon the
p Jursp app .constitutional protections and not to have recourse to the
to tax matters before the domestic tax courts of the partigs, ention. This is particularly true in Germany, it is also
to the Convention. In total, twenty-six of the parties hav e for Spain where reliance is primarily placed on the
been surveyed here. This is more than half of the curreglyittion but with some further references to the-Con

membership of the Council of Europe. vention; and it is equally so inufkey where the Conven
The authors of each article were asked to focus on the localn is hardly referred to. In Italy there has been a change
jurisprudence plus any doctrinal writing from their coun from reliance on the Constitution to a greater tendency to
try. They were asked to begin by explaining in outline theely upon the Convention. There has been a similar change
application of the Convention in their country: when didn Greece. At the opposite end of the spectrum is the
the country ratify the Convention; what Protocols wer@&etherlands where a constitutional prohibition on review
ratified; how is the Convention applied in domestic.lawing the legality of legislation, except on the basis of
The authors were then asked to analyse the jurispruderineompatibility with an international treatiyas meant that
and doctrine under the headings of the major articles of tlaiemuch greater reliance has been placed in that country on
Convention of relevance to taxation: Article 1 of the Firsthe ECHR (and also on the International Covenant on
Protocol (protection of property), Article 6 (right to a fairCivil and Political Rights; ICCPR) than on the constitu
trial), Article 14 (prohibition of discrimination) and Art tional protections. Finallyin some countries recourse to
icle 8 (respect for private and family life). If there was anyhe ECHR has been limited because it has only recently
jurisprudence under any other Articles of the Conventioheen incorporated into domestic law: this is true of the
or its Protocols, they were asked to analyse this as wellinited Kingdom where the Convention was incorporated
For ease of reference, the authors were also asked-to grg the Human Rights Act of 1998 and Norway where it
phare tables listing the decisions of the national courts amas incorporated by the Human Rights Act of 1999. In an
the Convention.

For those states for which no article was written, there is*  Barrister, Gray’s Inn Tax Chambers; Visiting Professorial Fellow, Centre

short summary of the application of the Convention and hfor Commercial Law Studies, Queen Mary and Westfield College, University of
London.

Protocols. 1. The Strasbourg jurisprudence on tax matters was analysed in the article on
“Taxation and the European Convention on Human RightsEutOpean Taxa
tion 8 (2000), pp. 298 to 374.
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ideal world, one would expand these articles to includ&his has been an issue particularly in France, but also in
national jurisprudence on the application of the constitusreece and in Belgium.

tional guarantees equivalent to the guarantees found in tﬂﬁ ; e mivine 1 . ; :
¢ : P issue which is giving rise to diifult questions in sev
Convention. That would, howevese quite a significant oo "countries is the right to silence. Where the criminal

further undertaking. protections of Article 6 apply to tax penalty proceedings,
Turning to the individual articles of the Convention and itshen the taxpayer should enjoy a right to silence (which
Protocols under which the jurisprudence was analysebdas been implied into the Convention by the ECtHR).
some of the features are hardly surprising. How should this right be applied in practice in tax matters

Relatively few cases have referred to Article 1 of the Firﬁ‘y here ;[]he whole admlnlsltranon ?f the tax systﬁm depends

Protocol (protection of property), and very few of thos&POn the taxpayer supplying information to the revenue

were successes for the taxpaysra number of cases the 2uthorities? Clearjythe taxpayer cannot refuse to submit
his annual tax return on the grounds that it might infringe

Rgﬂ%ﬁésgl&ré?2tsar[g];eirrﬁg;%1t2§evr\gd?-ge'?éogfepggensgﬂpOi is right to silence: on the other hand, can information sup
ers from the case law to future developments in this aredi€d by the taxpayer — possibly under compulsory
; : ers, possibly at an interview where the taxpayer was
for example, a few cases have raised the issue of uncl %W : :
calmti ; : : .~ hot warned of the right to silence — subsequently be used
tax legislation (so unclear that it conflicts with the prin . minal : . | di :
ciple of the rule of law). in a criminal prosecution or in penalty proceedings against
- _ ~that taxpayer? The issue has been faced by the courts in
Not surprisingly the lagest number of cases in nationalBelgium, the Netherlands and the United Kingdom and
courts have considered Article 6 (right to a fair trial): in thehere is some guidance on the point from the Stragbour
Strasbouy jurisprudence Article 6 has also yielded thgurisprudence. This is an area, howewenere there will
largest number of cases. almost certainly have to be further developments to clarify

On the question of the applicability of Article 6 to tax-dis &X@ctly when the right to silence arises and what are the

putes, most countries have followed the established-Stra@Plications for tax investigations.
bourg line that ordinary litigation for the determination of There is a huge disparity in the extent to which Article 14
a tax liability does not fall within Article 6 (it does not (prohibition of discrimination) has been relied upon in
constitute the determination of civil rights and obliga national courts. At one extreme is the Netherlands where it
tions), but litigation concerning substantial tax penaltiehas been raised in a dgr number of cases (generally in
may involve the determination of a criminal ap@rThere conjunction with Article 26 of the ICCPR, which is a free-
is an interesting exception on the first point in Francetanding non-discrimination provision), while in many
where the civil law courts, and particularly tB®ur de  countries the article has not been raised in any tax cases.
Cassation have held that Article 6 does apply to teve it ne issue which has arisen in several countries is the dis
?haet'coghsvgﬂ'fégf hi{jvrg'{‘a{ﬁgﬁt{‘ﬁﬁ Iicr?éj{;[wsa{t ia{ndc:dpnegglgulalrl crimination between the tax treatment of married couples
' PPY and of unmarried couples in a settled relationship. This
On the question of whether administrative tax penaltieissue has arisen in Austria and in Denmark and is likely to
may involve the determination of a criminal aiarsome arise in the United Kingdom in the near future. If there is a
of the countries were in advance of the Straspouyans justification for applying tax reliefs to married couples on
in considering that penalties involved criminal gf&®. In  the grounds that there is some element of shared interest in
Belgium, for example, the courts have changed their viefamily property it is very hard to see why similar reliefs
on this point and now accept that penalty litigation fall$hould not be extended to unmarried couples who form a
within the criminal protections of Article 6. For many family unit and have the same shared interest. The issue
countries, the issue they have faced is to determine whiblas also arisen in the Netherlands (in the wonderfully
administrative penalties are Bafently serious to engage titled “Dentist's Wfe” case).

the protections for criminal proceedings. It is a little surprising that the right to privacy in Article 8
Where Article 6 does apply to tax proceedings (primarilhas not been raised more frequently in connection with
to penalty proceedings), then the national courts have hisdormation-seeking by revenue authorities. Perhaps it has
to come to grips with the application of the protectiongnuch to do with the fact that the qualification in Article
guaranteed by the Article. 8(2) is likely to be seen in most circumstances as justifying

Unreasonable delay in the determination of tax disputés’y interferrt]ance r‘:"ibh privacyntereshtingly in _Belgifurfn .
has been an issue in several countries. The non-heritabillf courts have had to examine the question of furtive

of tax penalties has arisen in Switzerland (which gave rigg/rveillance by tax authorities. Article 8 has also yielded
to the two leading cases that went on to the ECtHR iperhaps the most joyous case from the Netherlands where

Strashouy) and in Belgium. In Luxembogrchanges were & taxpayer gued that a municipal dog tax interfered with

; right to privacy and family life because it penalized the
vn\;i?t?(tehteocggﬁv?r/l?itgrw of tax courts to ensure Compllanownership of dogs. The Netherlands Supreme Court held

] , , ] . that the tax did not infringe the right to privaeynd that it
An issue which has arisen in a number of countries igas appropriate to discriminate against dog owners (as
whether Article 6 requires that the court hearing an appegbposed to owners of cats and other animals) on the

against a tax penalty should have power not only to-detejrounds of the cost needed to clean up after dogs.
mine whether the penalty is due but also to adjust the

amount of penalty to reflect the particular circumstances.
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Let us turn to the Articles of the Convention which are leslsooking at the country articles overall, one is not surprised
generally recognized as of relevance to tax. Article 9{fre¢o find that taxpayers have been successful in a relatively
dom of thought, conscience and religion) has been raissthall number of cases. Obviouslyhere they have been
in several countries. In Greece the courts have givena pasiccessful, it has sometimes been of substantial signifi
itive response to the gument that tax exemptions cance in terms of the tax system of the country concerned.
extended to the Orthodox Church should be granted : ; ; ;

P it . proposing this series of articles, one of the hopes was
other religious denominations. The Swiss courts have h t the superior courts in one or more of the countries

to face the dffcult question of whether a company enjoysWould have considered in detail an issue on the application

the freedom of religion (to allow it to opt out of paymentys e convention which was likely to arise in other coun

of church tax). tries: the decision of that court might act as helpful -guid
Article 4 (which prohibits forced labour) has been raisednce to other courts in other countries subsequently faced
in a rather interesting context in Malta where notariewith the same problem. In fact, it has proved harder to
challenged (unsuccessfully) a rule which required them fdentify any such guidance. More of the cases have been
collect capital gains tax on behalf of the government.  concerned with the application of the existing jurispru

The requirement of an fettive remedy for breach of dence from the Strasba@upigans. What one does notice

; ; : : -from the country reports is that courts in several countries
ggmgréorhgn%selsn iﬁéﬂ::(ljeizn?EQt%ii;eatured occasionally "}llrave often found themselves grappling with the same

issue. It seems that greater guidance will be needed from
Some of the countries surveyed have also ratified the SeStrasbouy (rather from the superior courts of any national
enth Protocol. Article 4 of that Protocol prohibits doublgurisdiction) to resolve these issues. Issues which the
or multiple punishment for the same conduct. In Norwagourts are grappling with include: the review of adminis
and in Switzerland this has been considered in a tax camative fines, the application of tax reliefs to unmarried
text. If a taxpayer is prosecuted before the criminal courtouples and the application of the right to silence in tax
for tax evasion, and Is also liable to pay the tax plus-intematters. Perhaps some of the cases identified here will be
est plus administrative penalties, does this constitute dothose that proceed to Strasbgand clarify the application

ble punishment? Since substantial administrative penaltiegthe Convention on these issues.

constitute criminal chaes for the purposes of Article 6,

there is at least a tenablgament that the imposition of a

criminal penalty and also an administrative fine does

involve double penalization.

AUSTRIA

Tatjana Polivanova-Rosenauer*

I. INTRODUCTION The following human rights provisions are currently in
force?
A. Domestic human rights provisions — State Fundamental Law on General Rights of Citizens

of 21 December 186%7; _
Human rights became a significant legal issue in Austriain  Resolution of the Provisional National Assembly of 30
the 19th century when the Constitution of Pillerstlorf  October 1918;
(Pillersdorff'sche ¥rfassuny entered into forcé.After
several legislative attempts, the Law on Protection of Per  Research Associate, International Bureau of Fiscal Documentation. This
sonal Freedom(Gesetz zum Schutze der personlichereportis a summary of an earlier essay written by the author. The author would
Freihe“) and the Law on Protection of the Right to URdis like to express gratitude to Mag. Gerald Gahleitner and Dr Roman Leitner, both

; ; of Leitner & Leitner, Linz, who encouraged her in the preparation of the original
turbed Possession of Premis&eg¢etz zum Schutze des,.,

.HaUSEChts were approved by the Emperor and p.Ub“She‘l. Politische Gesetzessammlugigereinafter: PGS) 1848/49. Only certain

in 18622 Both legal acts were later integrated into theparts of the Law became effective.

State Fundamental Law on General Rights of Citizer2. Reichsgesetzblathereinafter: RGBI) 1862/87 and RGBI 1862/88.
(Staatsgundgesetz iiber die allgemeinen Rechte dE3' See Walter/MayeBundesverfassungsred2000) (Vienna: Manz, 2000),
Staatsblger), which became &ctive in 1867 and still 2: See Walter/Mayer, note 3, p. 552 et seq.

applies todayThe catalogue of human rights has beeis. staatsgrundgesetz vom 21.12.1867 uber die allgemeinen Rechte der
expanded through additional domestic provisions and tfstaatsburger fur die im Reichsrate vertretenen Konigreiche und LARGSI

implementation of the ECHR and its Protocols into th867/142 and RGBI 1862/88 (hereinafter: StGG).
Austrian Iegal systerﬁ. 6. Beschlu der Provisorischen Nationalversammlung vom 30.1Q.1918

Staatsgesetzblatt 1918/3 (hereinafter: StGBI).
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