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Capital gains tax
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The outcome of this case may be the stuff of legends. A 
taxpayer takes his case to the First-tier Tribunal (FTT) to 
argue that the disposal of his business gives rise to a 
capital gains tax liability of £1.4m and not a distribution 

which would give rise to an income tax liability of £2m. He leaves 
the tribunal with no tax liability at all, having extracted 
£8.25m tax-free from the company that he indirectly controls. 
The only cloud is that the company was denied relief for the 
amortisation of the £8.25m spent on the goodwill it acquired.

This is the decision of the tribunal in Jasper Conran 
(TC8391) handed down on 3 February 2022 by Judge Zaman in 
which Mr Conran’s appeal was allowed and JC Vision Ltd’s 
appeal was denied.

Background
The facts are complicated but concern the effective 
incorporation of the business of a limited liability partnership 
(LLP), Jasper Conran Optical LLP (JCO). They are worth some 
attention given the potential application to other taxpayers 
who may have a similar fact pattern.

JCO was formed in 2007 with two members, Mr Conran and 
JC Eyewear Ltd. The interest in JCO and therefore the 
entitlement to any gains was split 99.9% to Mr Conran and 
0.1% to JC Eyewear Ltd. Mr Conran granted JCO a royalty-free 
licence to use and sub-license certain trademarks and, armed 
with that licence, JCO entered into an agreement with 
Specsavers to produce and design branded eyewear. JCO 
granted Specsavers a licence to use the trademarks in the 
manufacture, marketing, and sale of the eyewear in return for 
a commercial licence fee. 

Mr Conran was also the only shareholder of Jasper Conran 
Holdings Ltd (JCHL) and JCHL in turn owned all of the 

issued shares in JC Vision Ltd (JCV). Mr Conran agreed with 
JCHL to licence his trademarks for the benefit of the Jasper 
Conran Group and to permit sub-licensing on a case-by-case 
basis. The party to which the licence was granted would pay 
Mr Conran a sum agreed between them in respect of the 
grant.

In 2008, the decision was taken to transfer the business of 
JCO to JCV as a going concern. The sale agreement specified 
that JCO sold the benefit of the Specsavers contract, the 
goodwill, marketing information, all records and other 
documents relating to the business and novated and 
transferred to JCV all of its rights, obligations, and liabilities 
under the contract.

The consideration for the sale was £8.25m subject to an 
adjuster clause that applied if a different value was ultimately 
agreed with the HMRC share and assets valuation (SAV) 
team. In addition, if intangibles relief was denied or 
restricted, the consideration in relation to that part would be 
reduced to £1. 

No part of the consideration was attributable to any 
licence granted by Mr Conran. JCV as a member of the Jasper 
Conran Group was already entitled to use or sub-license the 
trademarks. £8.25m was duly paid by JCV to JCO and 
allocated among the members of JCO, principally Mr Conran 
as the majority partner.

Mr Conran brought his share of the sale proceeds into 
account as a capital gain and paid capital gains tax of £1.4m 
on it. JCV treated the consideration paid to JCO as an expense 
of its business, which it amortised in its accounts in line with 
GAAP, claiming relief under the intangibles regime (then 
contained in FA 2002, Sch 29 and now contained in CTA 2009, 
Part 8).

In December 2009, Mr Conran’s advisers requested a 
post-transaction check of their valuation. The SAV 
determined the value was nil, although they subsequently 
reconsidered and generously increased the value to £1. 
Without the trademarks, said the SAV, no-one could operate 
the business and the contract with Specsavers was therefore 
worthless.

Katherine Bullock discusses the 
decision in Jasper Conran in which the 
taxpayer claimed that the disposal 
of his business gave rise to £1.4m in 
capital gains tax and left with no tax 
liability at all.

A lucky break

Key points

	● Mr Conran took his case to the First-tier Tribunal 
arguing he had disposed of his business giving rise to a 
capital gains tax liability of £1.4m, and not a distribution.

	● The tribunal held Mr Conran owed no tax liability at all 
having extracted £8.25m tax-free.

	● The outcome might have been very different if the 
position had been engineered.

Jasper Conran v HMRC – an analysis



TAXATION 28 April 2022 Capital gains tax    11

price is obtained (see CIR v Clay [1914] 3 KB 466 at 473, 
478).

3) It is assumed that the relevant property has been 
exposed for sale with such marketing as would have 
been reasonable (Duke of Buccleuch v CIR at 525B per 
Lord Reid).

4) All potential purchasers have an equal opportunity to 
make an offer (Re Lynall [1972] AC 680 at 699B per Lord 
Morris).

5) The hypothetical purchaser is a reasonably prudent 
purchaser who has informed himself as to all relevant 
facts such as the history of the business, its present 
position and its future prospects (see Findlay’s Trustees v 
CIR (1938) ATC 437 at 440).

6) The hypothetical purchaser embodies whatever was 
actually the demand for the asset at the relevant time in 
the real market (CIR v Gray [1994] STC 360 at 372).

7) The market value is what the highest bidder would have 
offered for the asset in the hypothetical sale (Re Lynall at 
694B per Lord Reid).

The judgment provides a thorough and interesting review 
of the authorities and in particular the recent decisions of the 
FTT in Spring Capital (TC4273) and Dyer v CRC [2016] UK UT 
381, both of which dealt with whether an asset, in the first case 
goodwill and in the second shares, should be valued with the 
assumed benefit of contracts of employment or non-compete 
agreements with key individuals. In Spring Capital, it was 
concluded (obiter) that these should be assumed whereas in 
Dyer it was decided that the asset must be taken in the state in 
which you find it. The Tribunal considered that it was bound 
by Dyer but also preferred the reasoning. 

The tribunal decided that the starting point was to identify 
the assets transferred by JCO to JCV. These did not include the 
right to use the trademarks. The trademarks were not defined 
assets and JCO had no right to assign them. 

While the agreement was framed as the transfer of a 
business as a going concern, this cannot detract from the 
identity of what was actually transferred. Had the licence to 
use the trademarks been transferred, the position would have 
been different, but this was not the actual transaction before 
the tribunal and in any event in such a hypothetical sale a 
royalty must be assumed. The principle established in 
Crossman [1937] AC 26 and Lynall 47 TC 375 that an 
assumption of a sale at open market value will sometimes 
require the assumption that conditions are satisfied or 
restrictions released did not assist here.

The tribunal recognised that there was a marriage value of 
sorts in combining the contract with the licences, but this did 
not exist in a hypothetical sale. While there was some support 
in the authorities for a special purchaser and HMRC was not 
correct to assert that there must also be evidence that a special 
purchaser is active in the market, this could not be used to 
change the identity of what was actually transferred. In the 
end the starting point proved to be the end point. The market 
value of the business transferred was £1. 

Was there a distribution to Mr Conran?
Both parties again agreed that if, as was concluded, the 
business was worth £1, there was no chargeable gain. Mr 

HMRC issued closure notices in respect of the tax returns 
of both Mr Conran and JCV on the basis that the value of the 
business was overstated. It was not, in HMRC’s view, worth 
£8.25m. It was worth £1. Further, in HMRC’s view, the payment 
to Mr Conran was a distribution, the effect of which was to 
increase his tax liability to £2m. On top of which, JCV was not 
entitled to a corporation tax deduction because the debit to be 
brought into account was the market value of the intangible; 
in other words, £1.

Mr Conran and JCV appealed to the FTT.

The issues
The taxpayers put forward a number of different arguments as 
to why their appeals should succeed.

The valuation issue: The first issue was one of valuation. 
Was the business worth £8.25m? If it was, then both Mr 
Conran and JCV’s appeal must succeed.

If, as HMRC contended, the business was only worth £1, 
HMRC agreed that the £8.25m paid to Mr Conran was not 
subject to capital gains tax and the tax paid should be refunded. 

The distribution issue: If the business was valued at £1, the 
second issue was whether the payment of £8.25m made to Mr 
Conran was a distribution. If there was no distribution, Mr 
Conran’s appeal must succeed.

If there was a distribution, then HMRC needed to show that 
the distribution was not £1. If they could not, his appeal would 
again succeed.

The intangibles relief issue: The third issue was whether 
the parties to the transaction were related parties. If they 
were related parties, the question was whether the tax value 
of £1 could be substituted for the £8.25m paid as the fair 
value of the business in the accounts of JCV. If it could be so 
substituted, relief for the amortisation of the £8.25m of 
goodwill was not available to JCV and JCV’s appeal would 
fail.

Value of the business transferred
It was common ground that the disposal by JCO was deemed 
to be made by its members under TCGA 1992, s 59A. Further 
it was agreed that JCO and JCV were ‘connected parties’ and 
therefore that the disposal was deemed to be otherwise than 
at arm’s length under TCGA 1992, s 18. The disposal was 
therefore deemed to take place for tax purposes at market 
value, defined as the price the assets might reasonably be 
expected to fetch on the open market. 

So far so good. But how should that price be determined? 
Often the dispute between parties comes down to where the 
value of an asset lies within a given range; not so here. Here 
the business was worth either £8.25m or £1. The tribunal 
decided that the business was worth £1.

The reason for the extreme difference in opinion came 
down to exactly what should be valued. 

To ascertain the market value of the business, the tribunal 
adopted the key principles as summarised by Judge Cannon in 
the recent case of McArthur (TC8186):

1) The sale is hypothetical. It is assumed that the relevant 
property is sold on the relevant day (see Duke of 
Buccleuch v CIR [1967] AC 506 at 543 per Lord Guest).

2) The hypothetical vendor is anonymous and a willing 
vendor, in other words prepared to sell provided a fair 
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Conran owed no capital gains tax. However, Mr Conran had 
received £8.25m from JCV. If the payment was not in exchange 
for the disposal of an asset, HMRC asserted that it must be a 
distribution within the meaning of TA 1988, s 209(2)(b) (now 
CTA 2010, s 1000(1)). The payment represented value from 
a company which Mr Conran controlled. It was therefore 
chargeable to income tax.

Mr Conran argued that the payment could only be a 
distribution to the extent that it exceeded the value to JCV of 
the business acquired. As JCV held the licence to the 
appropriate trademarks, the Specsavers contract was worth 
£8.25m to JCV. Further the payment was not ‘in respect of’ the 
shares in JCV as neither Mr Conran nor JCO were shareholders 
in that company. Those words must be given meaning; they 
could not simply be ignored.

The tribunal noted that the accounting experts who gave 
evidence agreed that if the value of the business was £1, the 
£8.25m payment should be accounted for as a distribution 
because it was in substance a payment to Mr Conran via his 
holding in JCHL from which JCV gained nothing in return. 
However here the tax legislation contained its own definition 
of a distribution, and it was that definition which needed to be 
applied to the facts. Neither the actual accounting treatment 
nor what expert evidence agreed should be the accounting 
treatment was relevant to determining if there was a 
distribution for tax purposes. 

First, the payment must be made ‘out of the assets’ of JCV. 
TA 1988, s 254(9) (now CTA 2010, s 1117(3)) provides that this is 
the case where the costs fall on the company. On the facts, this 
was clearly a cost that fell on the company, whether viewed as 

the cash actually paid over by JCV or the accounting entry by 
which JCV recorded its acquisition of £8.25m of goodwill.

Next the payment must be ‘in respect of shares in the 
company’. TA 1988, s 254(12) (now CTA 2009, s 1113(3)) provides 
that a thing is regarded as done in respect of shares if it is done 
‘to a person as being the holder of the shares’. Whatever is 
done must be done to a person in their capacity as a 
shareholder. The tribunal recognised that this could extend to 
acts done to an indirect shareholder but the fact that the 
person is a direct or indirect shareholder is not in itself 
sufficient. The business of JCO was treated as carried on in 
partnership by its partners. The payment was payable to Mr 
Conran and JCE as partners in JCO. No payment was made to 
Mr Conran as a shareholder in JCV. Therefore, there was no 
distribution for the purposes of s 209(2)(b).

While this was sufficient to allow Mr Conran’s appeal, the 
tribunal went on to consider whether the payment was 
excluded on the basis that it was new consideration received by 
JCV. ‘New consideration’ is defined as consideration not 
provided directly or indirectly out of the assets of the company. 
The tribunal considered that the point was finely balanced but 
decided that JCO had not received new consideration. The 
marriage value of the contract acquired from JCO and the 
licence already held by JCV did not mean that the consideration 
received by JCO for the contract was £8.25m. Any new 
consideration must relate to the asset transferred.

Suppose HMRC was right and there was a distribution, why 
was not this valued at £1? In the tribunal’s view, FA 2002, 
Sch 29 para 92 would treat the transfer as between the 
members of JCO and JCV. The third exception to para 92 
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(para 92(4A)) would apply such that the transaction would not 
be treated as a distribution at market value. The market value 
of £1 would not therefore override the amount actually 
received. 

The surprising result for Mr Conran was that the £8.25m 
which he received from JCV was therefore entirely tax free.

Intangibles relief
However, it was not all good news for the appellants. The 
tribunal rejected JCV’s submission that even if the market 
value of the intangible was £1, there was no basis on which to 
import that market value into JCV’s accounts and thereby limit 
the corporation tax deduction for its amortisation. 

Under FA 2002, Sch 29 para 92, where there is a transfer of an 
intangible asset from a related party to a company, the transfer 
is treated ‘for all purposes of the Taxes Acts (as regards both 
the transferor and the transferee) as being at market value’.

A person is a related party in relation to a company if that 
company is a close company and the person is, or is an 
associate of, a participator in that company or in a company 
that has control of, or holds a major interest in, that company. 
Mr Conran was therefore a related party in relation to JCV 
because he was a participator in JCHL and JCHL controlled 
JCV. JCE was a related party to JCV as it was a partner of Mr 
Conran and therefore his associate. However, at the time in 
question there were no specific provisions that enabled an LLP 
to be a participator or an associate of a participator in a 
company. The question was therefore whether, for the 
purposes of para 92, the tribunal should treat the transfer to 
JCV as being from the limited partnership or from its partners.

The tribunal started from the basic position that LLPs are 
transparent for corporation tax purposes. As a result, the transfer 
of assets for the purposes of para 92 was from Mr Conran to 
JCV. Accordingly, the market value rule applied. The tribunal 
considered JCV’s argument that following Armajaro (TC2960) 
it had been clear that LLPs cannot be looked through for these 
purposes because the intangibles code follows the accounting 
treatment and for accounting purposes an LLP is a separate 
entity. However, in that case the tribunal had refused to express a 
view on whether an LLP could be a related party. It did not decide 
that an LLP was never transparent for the purposes of Sch 29. 

Judge Zaman also rejected the submission that provisions 
inserted by Finance Act 2016 into the intangibles code in order 
to bring transfers of assets between companies and other 
bodies such as LLPs into account at market value 
demonstrated that prior to these changes the transfer must 
have been between JCO and JCV and they were not related 
parties. The tribunal considered the explanatory note issued 
at that time, which made it clear that in the government’s view 
no change to the legislation was necessary. The Finance Act 
2016 changes were made to put the matter beyond doubt. 

There are four exceptions to when the market value rule 
applies. The relevant exception here was para 92(4A). 

Paragraph 92(4A) applies where the asset is transferred to the 
company at more than its market value; the related party is not a 
company; and the transfer gives rise to (or would give rise to but 
for para 92(1)) an amount to be taken into account in computing 
any person’s income, profit or loss for tax purposes by virtue of 
TA 1988, s 209. As the tribunal had decided that this was not a 
distribution within TA 1988, s 209, the exception could not apply, 
and the appropriate value was therefore the market value of £1.

Although this dealt with JCV’s appeal, the tribunal went on 
to consider the submission made regarding Sch 29 para 5. JCV 
submitted that its 2009 accounts were prepared in accordance 
with UK GAAP. A value of £1 for tax purposes is not the fair 
value for accounting purposes. Even if the market value was 
£1, this new information was not an error in those accounts. 
HMRC submitted that the recognition of goodwill of £8.25m 
and its amortisation in the accounts was not in accordance 
with GAAP because the value of the business was only £1.

In the tribunal’s opinion, the market value for tax purposes 
was also the fair value for accounting purposes based on the 
expert evidence adduced. The tribunal rejected the argument 
that the correct application of GAAP was only relevant at the 
point when accounts are prepared and not at a later point. It 
therefore concluded that para 5 applied and JCV was only 
entitled to relief on the basis that the accounts had been 
prepared reflecting an acquisition value of £1.

Summary
This is a long and complex judgment which carefully analyses 
a web of different and interlocking deeming provisions. 
There are many points that tax practitioners involved with 
acquisitions and disposals will want to mull over and debate. 
Once again, the importance of strong expert evidence both as 
to valuation and accounting treatment played a critical part.

However, at its heart, there are fundamental points that are 
relevant to all transactions. It is critical to analyse clearly 
exactly what is transferred. Valuation principles and in 
particular the statutory hypothesis of a hypothetical sale can 
have a dramatic, and sometimes unexpected, impact on the 
tax result. Without the services of key people or intangible 
assets a profitable business thought to be worth a great deal 
may be found to be worth very little. Tax treatments thought to 
have been secured may not be so secure. Last but not least, it is 
an elegant reminder that tax is only due where there is a 
factual basis for assessing it.

Those advising clients with a similar fact pattern will 
certainly want to consider its application in their 
circumstances. It is worth noting that there was no suggestion 
that the value put forward was anything other than in good 
faith or that the business had anything other than genuine 
value to the recipient company. The outcome might have been 
very different if the position had been engineered. 

The case may well be subject to appeal. l
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