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EDITORIAL
Patrick C Soares

This is the tenth edition of the FCTC Digest
and we have made it into a bonanza edition!
The first article by myself is on the new property
register. The register is set up under the Economic
Crime (Transparency and Enforcement) Act 2022
which requires non-UK incorporated companies
which hold UK properties to supply information to
the Registrar of Companies who will put the
information on a new register which is public in part.
Note there is a restricted transitional period
which ends on 15 September 2022 and
practitioners may be required to take appropriate
actions in the transitional period. What are the
appropriate actions read the article!
The second article by Philip Baker QC is a highly
readable article on how to strip down a double tax
treaty into its component parts and how the spoils
of tax are shared between the signatories to the
treaty. We are reminded that treaties are really about
ensuring countries can trade and deal with each other
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without tax getting in the way and the basic models
are those of the OECD and the UN. Also we are
accustomed to treaties being generally based on two
components source and residence but there may be a
third component which will have to be catered for
a charge by reference to where the goods are sold and
the services consumed (which may not be in the same
country as the source country). Where will this new
component coming from ? read the article!
The third article by Peter Vaines is on HMRC
information notices under FA 2008 Schedule 36
and the case of Malek v HMRC TC 8273. This is
another case on whether the information is
has to obtain the files of HMRC to determine that
issue. It is compulsive reading for anyone battling
with HMRC in this area. Also practitioner as a matter
of good practice must always check if HMRC are
exercising their information powers that the
information must be provided.
The fourth article by Katherine Bullock looks into
share valuations for CGT purposes. Katherine
looks at the recent cases in this area, brings
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practitioners fully up to date and gives practitioners
some priceless advice. I sometimes wonder whether
tax planning is all about valuations.
The fifth article by Dilpreet K Dhanoa is on the
case of SKAT v Solo Capital Partners LLP 2022
in the Court of Appeal. The High Court had upheld
the wide scope of the sacrosanct principle established
in Government of India v Taylor 1955 that one state
(state A) cannot sue in the courts of another state
(state B) for taxes owed in state A. The Court of
Appeal has restricted the principle and overturned
the High Court in so doing. On what grounds could
that possibly be done? read the article.
The sixth article by David Southern QC and
Oktavia Weidmann is a must read for those
involved in the area (or those who are curious about
the area) of cryptoassets. This is a leading article on
the topic covering the nature of the assets and their
tax and accountancy treatments. Nothing more to be
said!
The seventh article is by Porus Kaka and he shares
his experiences on transfer pricing as one of the
leading transfer pricing lawyers (in
one of the most active jurisdictions in the area,
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India). It is full of tips and particularly important are
his predictions for the future of transfer pricing.
The eighth article is by Richard S Collier on the
breakdown of the OECD transfer pricing
guidelines. Wow! This is cutting edge stuff by one
!
The ninth and final article is by Rita da Cunha who
has been called to the Portuguese, New York and
English Bars. She looks at the attractions of
Portugal as a place for HNWIs to put down their
roots. A must read for advisers who have been asked
by their clients: where shall I go? I am surprised at
the number of UK clients whose domiciles I have had
to examine recently who have domiciles of choice in
Portugal (which override their English domiciles of
origin). It may have something to do with the
There is no
inheritance tax in Portugal.
Finally Stephanie Talbot the assistant practice
manager has taken over from Imran Afzal as the
Producer of the FCTC Digest and we wish her luck
and we thank Imran who founded the FCTC Digest
for all his past hard work. Imran will still be doing
articles needless to say.
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THE NEW PROPERTY REGISTER FOR
FOREIGN COMPANIES WHICH OWN LAND
Patrick C Soares

INTRODUCTION
On

15

March

2022,

the

Economic

Crime

amendments made by the House of Lords.
The Government fast tracked this legislation in
response to the Russian invasion of Ukraine.
The aim behind the legislation is stated in the
Sheet of 4/3/22 thus:
The

government

is

introducing a
crack
down on foreign criminals using UK
property to launder money.
The new register will require anonymous
foreign owners of UK property to reveal
their real identities to ensure criminals
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cannot hide behind secretive chains of
shell companies, setting a global
standard for transparency.
This

measure

forms

part

of the
combat
economic
crime,
while
ensuring
legitimate businesses continue to see the
UK as a great place to invest.
The problem is the legislation will catch
many offshore transactions which have
nothing to do with such nefarious
transactions and practitioners must
ensure the registration obligations are
complied with.
KEY FEATURES OF THE LEGISLATION
Overview
The legislation provides for a register (which is
generally public but there are exceptions) to be set
up of overseas entities which own UK land (whether
residential or not) and the register will contain
details of the beneficial owners (which the
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of the entities and hence the indirect
beneficial owners of the UK land. The legislation is
after the flesh and blood individuals behind the
structures. The legislation means that Companies
House (s3(1)) and HM Land Registry will be
involved (s33). Also HMRC have special rights to
the information (s23(4)).
Section 1 states:
1 Overview
This Part
sets up a register of overseas entities,
which will include information about
their beneficial owners (sections 3 to 32),
and
makes provision that, broadly speaking,
is designed to compel overseas entities to
register if they own land (sections 33 and
34).
Overseas entity
An overseas
the Act:

defined thus in section 2 of
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(1)
legal entity that is governed by the law of
a country or territory outside the United
Kingdom.
(2)
body corporate, partnership or other
entity that (in each case) is a legal person
under the law by which it is governed.
It thus includes a BVI incorporated company
whether or not resident (controlled and managed)
in the UK but it does not include a UK incorporated
company resident in the BVI.
Foreign equivalents to UK LLPs will be included as
they create separate bodies corporate but a normal
partnership will not be included as they do not
create separate bodies from the partners and are
transparent in nature.
Civil law entities which are separate bodies
corporate will fall within the definition such as
Liechtenstein anstalts which have founders rights
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rather than share capital in the traditional sense and
foundations.
UK land
The provisions are concerned with holdings and
purchases and sales of UK land and this comprises
freeholds and leases originally granted for over 7
years (relevant land interests).
Example
A BVI company buys a lease which has 5 years left
to run but which was originally granted for 21 years.
This legislation is in issue.
If the entity is not a proprietor of a relevant interest
it cannot be on the register (s10(2)) and this
legislation has no relevant application.
The Register
The Act requires a register be kept (s3) by the
registrar of companies at Companies House. This
will contain a list of overseas entities and
information on the beneficial ownership of overseas
entities which own UK land. There is an obligation
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on the entities to provide the information to the
registrar (Schedule 1).
The Government is looking for the flesh and blood
individuals behind the entities. They want the
following information about the individuals
(Schedule 1 para 3):
(a) name, date of birth and nationality;
(b) usual residential address;
(c)

a service address;

(d) the date on which the individual became
a registrable beneficial owner in relation
to the overseas entity;
(e)

which of the conditions is met in relation
to the registrable beneficial owner and a
statement as to why that condition is
met;

(f)

whether the individual meets that
condition by virtue of being a trustee;

(g) whether the individual is a designated
person (within the meaning of section
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9(2) of the Sanctions and Anti-Money
Laundering Act 2018), where that
information is publicly available.
By s.7, overseas entities will be subject to
an annual updating duty (within 14 days of the
updating period) and failure by the entity (or its
officers) to comply with this duty will also be a
criminal offence (s.8). The overseas entity must
notify the registrar of any relevant changes such as a
change in the beneficial owners.
Overseas entities must apply to be on the register
Section 4 states an application for registration must
be delivered to the registrar of companies at
Companies House by the overseas entity.
The entity must provide information about itself
(s4(1)(2) (Information) and its registrable beneficial
owners.
Where an application includes information that a
registrable beneficial owner is a trustee the
application must also include
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(a)

information about the trust or so much
of that information as the overseas entity
has been able to obtain, and

(b) a statement as to whether the entity has
any reasonable cause to believe that
there is required information about the
trust that it has not been able to obtain.
Contents of the compulsory application

find the

The entity must take all reasonable steps to identify
registrable beneficial owners in relation to the
entity
This may involve the entity giving a person an
information notice: this requires the recipient:
(a)

to state whether or not the person is a
registrable beneficial owner in relation
to the overseas entity,

(b)

if the person is a registrable beneficial
owner, to confirm or correct any of the
required information about the person
that is specified in the notice and to

16

supply any of the required information
that the notice states the overseas entity
does not already have, and
(c)

if the person is a registrable beneficial
owner by virtue of being a trustee, to
confirm or correct any of the required
information about the trust that is
specified in the notice and to supply any
of the required information about the
trust that the notice states the overseas
entity does not already have.

Schedule 1 Part 5 lists the information required
where a trust is concerned and this incudes details
of the trustees, the beneficiaries, the settlor and any
protector.
Who is a
A registrable beneficial owner in the case of an
individual is the beneficial owner of the overseas
entity e.g. the flesh and blood shareholder of the
overseas company which owns the UK land (Sched 2
para 2).
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If a corporate trustee is the beneficial owner (which
it can be for these purposes even though it owns the
shares as a trustee) of the land owning company
then the corporate trustee is the registrable
beneficial owner (Schedule 2 para 3).
So to find the registrable beneficial owner one must
find the beneficial owner of the land owning entity.
Schedule 2 Part 2 para 6 provides that a person
other legal en
following conditions are met.

the

Ownership of shares
Condition 1 is that X holds, directly or indirectly,
more than 25% of the shares in Y.
Voting rights
Condition 2 is that X holds, directly or indirectly,
more than 25% of the voting rights in Y.
Right to appoint or remove directors
Condition 3 is that X holds the right, directly or
indirectly, to appoint or remove a majority of the
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board of directors of Y.
Significant influence or control
Condition 4 is that X has the right to exercise, or
actually exercises, significant influence or control
over Y.
Trusts, partnerships, etc
Condition 5 is that
(a)

the trustees of a trust, or the members of
a
partnership,
unincorporated
association or other entity, that is not a
legal person under the law by which it is
governed meet any of the conditions
specified above (in their capacity as
such) in relation to Y, and

(b) X has the right to exercise, or actually
exercises, significant influence or control
over the activities of that trust or entity.
Information required about a trust
Schedule 1 Part 5 states the following is the
information required about a trust in order that the
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registration obligations are complied with:
Trustees
(a)

the name of the trust or, if it does not
have a name, a description by which it
may be identified;

(b) the date on which the trust was created;
(c)

in relation to each person who has at any
time been a registrable beneficial owner
in relation to the overseas entity by
virtue of being a trustee of the trust
(i)
(ii) the date on which the person
became a registrable beneficial
owner in that capacity, and
(iii) if relevant, the date on which the
person ceased to be a registrable
beneficial owner in that capacity;

Beneficiaries
(d) in relation to each beneficiary under the
trust, the information that would be

20

required under if the beneficiary were a
registrable beneficial owner in relation to
the overseas entity;
Settlor
(e)

in relation to each settlor or grantor, the
information that would be required
under if the settlor or grantor were a
registrable beneficial owner in relation to
the overseas entity;

Protector
(f)

in relation to any interested person
(i)

the information that would be
required if the interested person
were a registrable beneficial owner
in relation to the overseas entity,
and

(ii) the date on which the person
became an interested person.
The Register is a public document
The register is a public document with limited
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exceptions (s21).
The registrar can disclose details about trusts to
HMRC (s23(3)(a)).
Exemption from registration
Schedule 2 Part 4 provides for an exemption from
being registered as a beneficial owner if the person
does not hold any interest in the overseas entity
other than through one or more legal entities and
the person is a beneficial owner of every legal entity
through which the person holds such an interest
and other conditions are satisfied. This provision
seems to be concerned with cases where there is
disclose and it prevents duplication.
Disclosure of information about trusts
restrictions on disclosure

major

S23 states the registrar is not to disclose
information supplied under this legislation about
trusts unless it is available elsewhere under for
example a public trust register and the like. The
registrar can always however disclose material to
HMRC.
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PRE-1/1/1999 ACQUISITIONS EXCLUDED
The obligation to register only applies if the
overseas entity became the registered owner of the
property on or after 1 January 1999 in England and
Wales (or 8 December 2014 in Scotland).
It is understood that 1,892 properties have been
purchased before 1 January 1999 and these are
outside the legislation.
TRANSITIONAL
There
(transition
period) starting from 15 March 2022 which gives
overseas entities time to get the registration
information together. They only have to register
their interests from the end of the transition period.
The Land Registry will be taking steps to identify all
properties currently registered in the name of
overseas entities and will place a restriction on all
such property titles, effective from the end of the
transition period.
There is thus a 6 month period where the Land
Registry will not intervene in land disposals.
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After that they will place restrictions on the title
where they know a foreign entity is involved. A new
Schedule 4A is to be added to the Land Registration
Act (LRA) 2002 to achieve this. The restrictions
leaseholds granted for a term of more than 7 years
from the date of the grant (LRA 2002 Schedule 4A
para 1).
After the end of the transitional period the overseas
entity will need to be registered at Companies
House.
Where an overseas entity disposes of UK land (a
freehold or a term of years granted for more than 7
years (s41(6)) between 28 February 2022 and the
end of the transitional period (15 September 2022),
the overseas entity will still need to provide to
Companies House information details about the
identity of the beneficial owners immediately before
the disposal (s4(1) and s41(3)) as well as details of
the property transaction. Title will pass with no
Land Registry restrictions but information must be
provided to Companies House. The relevant
transaction is the transfer of the land: this can be on
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a sale for example or on a liquidation. A disposal for
and is not restricted to a sale (s41(4)).
Note the transitional provisions are concerned with
disclosing land transfers in the transitional period
and not with say transferring shares in the land
owning company.
Concepts of group relief or exemptions for gifts
which may have relevance to certain taxes have no
relevance to this legislation.
Example
Assume Mr A set up a discretionary settlement in
the BVI. The trustee is a BVI company. The trustee
qua trustee owns a Cayman company which owns a
freehold UK investment property which it bought 10
years ago (i.e. after 1/1/1999). Assume Mr A and his
wife and children are beneficiaries. Mr B is the
Protector in Switzerland. How would this legislation
apply?
The Cayman company is the overseas entity (s2). It
is the registered proprietor of an interest in land
and must register within 6 months from 14/3/22
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(ss9 and 10). The obligatory application for
registration must contain the information referred
about each registrable beneficial owner that the
entity has identified or so much of that information
as it has been able to ob
This will include the
trustee company as it owns more than 25% of the
voting rights in the Cayman company (Schedule 2
para 6 and Schedule 1 para 5). Schedule 1 para 8
sets out the information the trustee is required to
provide about Mr A the settlor and beneficiary and
Mr B the protector: in fact those individuals are
required to provide that information as if they were
the registrable beneficial owners in relation to the
Cayman company. Note the provisions in s23 about
the disclosure of information about trusts.
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Other examples
Liquidations
A BVI incorporated company acquired UK freehold
land on or after 1/1/1999 and the company is
liquidated before 16/9/2022. It still has to register
at Companies House.
Move residence
A Cayman resident and incorporated company
which owns UK land moves its residence to the UK
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before 16/9/2022. It still has to register at
Companies House if it acquired the property on or
after 1/1/1999.
Mitigate IHT
To mitigate inheritance tax a Panamanian
incorporated company owned by a Liechtenstein
settlement owns UK commercial property
let
offices
and the company is resident in the UK.
After the 6 month transitional period the company
will need to be registered if it acquired the land on
or after 1/1/1999.
ATED
Taxpayers who are for example liquidating an
overseas company to avoid the annual tax on
enveloped dwellings (the ATED) (FA 2013 s94)
must consider their obligations under this
legislation.
Group reorganisations
An offshore group want to rationalise its land
holdings by transferring UK land intra-group and
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liquidating the transferor. The new legislation will
be in point.
Nominee
A BVI company holds UK land as nominee for Mr X.
The BVI company is an overseas entity but it does
not own any land so this legislation should not have
application: the company is not the owner or
proprietor of the land properly so called (s1(b) and
s33(1)(a)). This however is a contentious area as
nominees to the outside world may hold themselves
out as being the owners and proprietors of the land
and in any event they do hide the true beneficial
ownership of the land. The advice of the writer is
such companies must register because of the scope
for abuse. There is no problem in having a UK
incorporated company acting as a nominee.
TRUST REGISTER
Overseas trusts that, since 5 October 2020, acquire
UK land directly are generally required to register
Trust Registration Service (with 1 September 2022
being the deadline for registration). Non-UK
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resident corporate trustees who are or become
registered owners of UK land may now therefore
need to register under both the Trust Registration
Service and the Overseas Entities Register.
CONCLUSIONS
When dealing with overseas companies which own
UK land there are major compliance obligations on
land sales and sales of shares in land rich companies
(see TCGA 1992 s1D). In some cases the tax must be
paid and the transactions notified to HMRC within
60 days of the disposals of the shares and the land
(FA 2019 schedule 2 para 1).
Practitioners must add the property register and
trust register obligations to their check lists.
Note there are still statutory instruments which
have to be passed to bring this legislation into full
effect from specified dates and there will no doubt
be guidance notes published and there may be time
before the transitional period ends for practitioners
to get the views of the companies registrar in areas
of doubt.
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INTRODUCTION TO TAX TREATIES
(PART 1)1
Philip Baker QC

We tend to use various different terms to describe the
same thing: most colloquially we talk about tax
treaties
more
formally
double
taxation
conventions (sometimes abbreviated as DTCs ),
also double taxation agreements . In some countries
they particularly say double taxation avoidance
agreements and you hear people talking about DTAs
or DTAAS. There is no particular significance
between one form of terminology and another.
tax treaties
essentially referring to the same thing, which is the
network of bilateral tax treaties that have been
concluded by countries over the last 100 years to
avoid international double taxation. Tax treaties are
without any doubt the principal method of resolving
conflicting claims to tax jurisdiction.

This is an amended transcript of an introductory talk given to
members of the Ghanaian judiciary about tax treaties.
1
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in a moment why we have conflicting
claims and how this arises,
been recognised that one of the problems with direct
taxes (like income tax or corporate income tax) is that
in a cross-border situation you have claims of at least
two countries to tax the same income. If you
have any relief from that international double
taxation, cross-border transactions would face
double taxation, whilst domestic transactions were
only singly taxed. That would provide a huge
disincentive to any form of cross-border transaction;
everyone would be encouraged only to invest
domestically or only to sell their products
domestically.
So, for over 100 years it has been recognised that
international double taxation could be a barrier not
just to broader globalisation but even to simple
things like Ghana selling its products across-border,
or people travelling to work from one country to
another (travelling say from Ghana to Nigeria for
work). The problem of double taxation has to be
removed in some way, and the principal method of
doing so is by tax treaties between countries. One can
see how important this is by the fact that there are
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now in excess of 3,500 treaties currently in force
between countries.
If you work in the field of international taxation one
of the tools that you need to have access to is a
database of tax treaties. A number of countries now
put their tax treaties onto their national ministry of
finance database.
Nearly all of these treaties are bilateral; that is they
only involve two countries. There are a few
multilateral tax treaties which involve more than two
countries. One may very well ask why that is, and
would it not be much easier if we had a single
multilateral tax treaty which every country could sign
up to. The answer to that question is that it would be
significantly easier if we had only a single
multilateral treaty. However, the system has
developed as a network of bilateral treaties. Why is
this? Largely because governments prefer to
negotiate these treaties on a country-by-country.
Exactly what you put into the treaty depends upon
the tax systems of the two countries: how the
countries tax companies; how they tax dividends;
what are the flows between the countries; is one
country largely a source for investment into the
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other, or there are approximately equal flows
between the two countries? So there is a strong sense
that governments prefer to look country-by-country
and decide: do we want to have a treaty with this
country? If we do, how do our two tax systems
interact with one another? What are the investment
flows between the countries? On that basis, the treaty
is concluded bilaterally.
Pre-covid you would find perhaps tens of groups of
treaty negotiators travelling around the world to
negotiate tax treaties with one another. Nowadays, of
course, with electronic technology, some of the
negotiation can be carried out initially through
emails, through sending draft treaties, and then
through online meetings. However, there is still quite
a strong preference for face-to-face negotiations
between treaty negotiating teams from different
countries. The UK, for example, has a wide network
of tax treaties. We generally have one or two teams of
negotiators who will travel to negotiate treaties, or
negotiate protocols to update treaties with other
countries.
Tax treaties primarily deal with income tax and
corporate income tax, and sometimes with related
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taxes such as capital gains tax or special taxes on
dividends or on the profits of extractive industries.
There are a small number of treaties on estate duty
but they are something of a specialised area. The UK
does not have similar bilateral arrangements dealing
with indirect taxes such as VAT or Goods and
Services Tax.
There is a debate at present over whether tax treaties
are really good for countries, particularly whether
they are good for developing countries. If you recall
that as a starting point tax treaties come into play
because there would otherwise be double taxation, to
avoid that double taxation one or other country is
going to have to give up some taxing rights. That is
logical if otherwise both are taxing. Countries cannot
both tax, otherwise there would be a barrier to trade
an investment, so someone has to give up some tax.
For developing countries, giving up tax revenue may
be costly because that means money that is not
available to the government for hospitals and
education. So, is it worth it? Is there a sufficient
counterbalancing benefit from giving up the
revenue? Many people would say that the removal of
the barrier to trade and investment, has to be worth
it in order to compensate for giving up the tax
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revenue. Are you going to get more investment into
the country
more jobs, more factories, more
development if you have a tax treaty. There is a
certain amount of research that shows that, after a
country concludes a tax treaty, foreign investment
into the country jumps, sometimes by quite a
significant figure, in the years after a tax treaty is
concluded with a country. However, it is very hard to
verify this because the investment might have come
in any event. It may be that some investors, knowing
that a treaty is being negotiated, waited until the
treaty was concluded and then they decided to go
ahead.
My own view on this point is that tax treaties have
evolved as a way of assisting cross-border trade and
investment. They can be valuable, provided a country
goes into a treaty with its eyes open, understands
an it
what it is doing,
needs to, to get the benefits of the treaty. A country
has to be very careful when negotiating a treaty not
to give away more than is necessary to achieve the
objective of removing double taxation and
encouraging trade, investment and cross-border
activities.
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There has been considerable focus recently on advice
to developing countries on the measures that might
be put into a tax treaty and the measures that you
should avoid. Also, which countries you should have
treaties with and which countries you d
with tax havens that are not going to provide
investment into your country. There may be some
countries where you would very much like to have
investment from; say, for example, from the United
States. However, the United States is cautious on
concluding new tax treaties and may expect a great
deal in return for having a tax treaty with the country.
Stepping back a moment and looking at the position
of Ghana, Ghana currently has 12 tax treaties in force.
The list of countries includes mostly European
countries: Belgium, the Czech Republic, Denmark,
France, Germany, Italy, Mauritius (of course, local
to the African region), then the Netherlands,
Singapore, South Africa (which has quite a large
network of tax treaties for an African country),
Switzerland, and, of course, the United Kingdom.
Twelve is a fairly low number these days. For a
country like the UK, that has been involved in tax
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treaties for over years, we have more than 150 tax
treaties. We have them with nearly all major
countries in the world. There is a large group of
countries that have 30 or 40 tax treaties, with their
key trade and investment partners.
Twenty years ago, 12 treaties would have been the
norm for quite a lot of countries, but that is now on
the low side. Ghana also has several pending treaties;
those are treaties that Ghana has negotiated with
other countries but they have not yet entered into
force. There are another seven treaties concluded:
with Barbados, Ireland, Malta, Morocco, Norway,
Serbia, and the Seychelles. Some of these have been
waiting for ratification for a couple of years. This
(with the
exceptions of Morocco, Norway and Serbia) the other
four jurisdictions all have some involvement in
international tax planning.
Ghana is not a member of the OECD Inclusive
Framework. I will mention in a moment the
historical involvement of the OECD in the
development of the tax treaty network. The OECD is
the Organisation for Economic Cooperation and
Development. It was set up in Paris, and was
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originally set up for just Western European countries
. It was part of the
rebuilding of Western Europe after the Second World
War, and its original members were countries like the
UK, France, Germany and Italy. It has expanded to a
degree, but the membership of the OECD still
consists of only western, developed countries.
Western
in a non-geographical sense,
because it includes the US, Canada, New Zealand,
Australia, Japan, Korea and Singapore. Chile,
Colombia and Costa Rica are now the only Latin
American members. There is no African member of
the OECD, though South Africa participates in some
.
Until the mid-2010s, the international tax work of
the OECD was carried out by the 30-plus member
countries. That was an unsustainable position, and in
the last few years the OECD has established the
Inclusive Framework which now has over 140
countries participating. This is an attempt to draw in
the rest of the world to the work on international tax
and so many other African countries. Some
developing countries have been drawn into this work
through the Inclusive Framework.
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What about the work of the OECD, and how does that
tie into tax treaties? Though we have well over 3,500
treaties, there is a very high level of commonality in
their wording. If you looked at, say, the 12 tax treaties
that Ghana has entered into, and you read them side
by side, you would have a strong sense that you were
reading the same document 12 times.
There will be some slight differences between them,
one would refer to the UK, one would refer to
Belgium, but the core of the substance would be
generally the same. There is a great deal of
boilerplate wording in different tax treaties, and the
reason for that is very easy to explain. Since the
, and particularly si
, nearly every
tax treaty has been negotiated on the basis of a model
treaty. There have been a number of historical model
treaties which governments use. They then amend
the text to represent what they would like to see in
their tax treaty, and that is the basis of the
negotiation with another country. Because the
models represent a form of common core, there is a
very high element of commonality. That makes it
much easier for international tax practitioners when
they are looking at tax treaties,
have to sit down and read the entire document to get
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a sense of its application. If you look at a tax treaty
that
read it from the beginning. As soon as you start
reading you will recognise that the treaty has very
similar wording to one of the models or other treaties
that you have already read or studied. That is why we
teach a course specifically on the UK-Ghana treaty.
We teach courses on the OECD Model, and having
understood the OECD Model you will then
understand how the Ghana-UK treaty, the GhanaBelgium treaty, the Ghana-Mauritius treaty all work
because they will have been based on a model.
There will be differences some of the rates of tax will
differ. There will be some bespoke provisions in the
treaty. However, the core is likely to have a high
degree of commonality with treaties in other
countries.
That also means that courts in other countries are
likely to have considered exactly the same wording
that you may be considering in a problem that is put
before you. So when you come to talk about treaty
interpretation you can consider looking at judgments
from courts in other countries as an aid to
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interpretation under the principle of common
interpretation. The reason you can do that is because
it is very likely that the court in India or the court in
the US or the court in the UK will have been
considering the identical wording to the wording in
the Ghanaian treaty that you are looking at. The
reasoning of the judge in the other court will be not
binding on you, but it may provide a very helpful
guide. It may operate as a persuasive authority to
help you to reach your conclusion on the meaning of
the treaty.
Now, what are the models? We have to give pride of
praise here to the OECD Model. It is published as a
book in a condensed version that is 600-odd pages.
The OECD M
OECD started to become the dominant body in the
the things that it did was to update some earlier
the League
of Nations. The OECD produced a new model,
originally as a draft in 1961 and then as a model in
1977.
One of the things the OECD has been doing since
then is regularly keeping the Model under review and
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updating it so that there is an updated version of the
model every three or four years. The OECD came out
with a version in 1977 and then in 1992, then 95 and
then 2000; every three or four years there is a new
version of the Model. The current version is from
2017.
The published Model consists of two parts. The first
part, which actually only occupies about 30 pages, is
the Model treaty itself. That is the draft of the
wording that will be used to negotiate a treaty, so
most tax treaties are about 30 pages long. The next
600-odd pages is an extensive Commentary article
by article on the Model.
Article 1 deals with who is within the scope of the
treaty. If you want to understand what it means, you
can look at the OECD Commentary on Article 1.
There is a Commentary on each of the articles of the
Model. The Commentary explains the background to
the article, and it elaborates on the meaning of some
of the terms. Some of the Commentaries give
examples. When the OECD Committee on Fiscal
Affairs revise the OECD Model they tend not to make
lots of changes to the treaty itself, to the actual Model
treaty. Most of the changes are made to the
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Commentaries. That is what tends to be updated
from year to year.
The Commentaries are not legally binding so in a
sense it is easier to get governments to agree to
change the Commentaries. The articles of the Model
themselves do not get changed so often. The
Commentaries get changed much more. In addition,
in the OECD Model for the last 20 years or so, nonOECD countries countries that are not members of
the OECD have also been invited to publish their
positions on the Model. OECD Member Countries
obviously get to input into the writing of the Model,
and they can set out their observations and
reservations on the Model itself. But a number of
non-member countries have also accepted the
invitation and they have published their positions on
the OECD Model.
The Model is not itself a treaty. It is not even a draft
treaty. It is a form of pattern which countries use to
prepare their negotiating texts, and on the basis of
those negotiating texts they will negotiate with
another country to conclude a final bilateral treaty.
It is the bilateral treaty that is binding, and that
becomes part of the law: that is taken through the
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ratification process and that is published in the
official gazette. The Model is two steps behind that.
It is the starting point from which the negotiators will
have begun to work.
dominant model for tax treaties had been written by
the most economically-advanced, western countries,
and it reflected the wishes and the needs of those
countries but did not reflect very well on the interests
of the developing world; that the OECD was writing
the rules for the benefit of its members and that there
. That
is where the UN came in.
The UN had backed out of work on international tax
, but they came back in in the late
in the early
19
countries. They concluded that one of the things they
should do is to produce a model double tax treaty
which particularly protected the interests of
developing countries. That is where the other model,
the UN Model, came from. It was originally
published in 1980. It is updated, not quite as
regularly as the OECD Model, usually about once
every ten years. The current version happens also to
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come from 2017, though there is a new version of the
UN Model on its way, probably to appear next year.
Though the UN Model is the second model, when it
, it was itself based on the
OECD Model at that time. So rather than starting
completely afresh, the UN took the then OECD
Model and adjusted it to reflect better the interests of
the developing world.
So if you like, the OECD Model is the sort of mother
to the UN Model; that means that much of the UN
Model uses the same wording. So the element of
commonality in the wording: even a treaty that is
based on the UN Model will often have the same core
wording as the OECD Model, and treaties based upon
it.
The UN Model, like the OECD Model, is also
accompanied by extensive Commentaries, so again
there is a Commentary article-by-article on the UN
Model in the same way as the OECD Model. I would
have expected a country like Ghana to be more likely
to use the UN Model in negotiations, or something
based upon that rather than the OECD Model. That
is how we end up having two models and the models
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have this high degree of commonality in their
wording.
Let me step back a moment. I explained that tax
treaties are the major instrument for avoiding or
relieving international double taxation, and that
international double taxation arises because of
conflicts in jurisdiction. So let me step back a
moment and explain about these conflict of
jurisdictions, because you need to understand that to
understand how tax treaties work.
Where you have a cross-border flow of income, that
is income flowing across from one country to
another, it is very well recognised that both countries
have a claim to tax that income. Let us take a very
simple example. If I as a resident of the UK came to
work in Ghana for a couple of months (somebody
invited me to come and teach at the university and to
lecture there for a couple of months) I would be a
resident of the UK because my normal home is in the
UK, but my source of income for that time would be
in Ghana because I would be giving the lectures
physically in Ghana and I would be paid by the
university. So, both countries would have a right to
tax my income as a lecturer. The UK would tax it
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because the UK taxes my worldwide income as a
resident of the UK, and Ghana would tax the
payment as a lecturer because I am receiving it from
a source in Ghana. That is true of pretty much all
cross-border income flows. There is a claim from the
country of source to tax the income, and there is also
a claim by the country of residence.
Just to give another example (that I use quite a lot
when I am lecturing): it happens that my wife and I
own a house in France. We do not rent it out but if we
did, we would receive rental income and that would
have its source in France, but it would be paid to us
as residents of the UK. So, France would have a right
to tax it as the source country, and the UK would
want to tax it as part of the worldwide income of a
resident.
It is very well recognised that both the country of
source and the country of residence have a perfectly
valid nexus with the income and a perfectly valid
claim to tax. That means that, in principle, wherever
you have a resident of one country earning income
from another, you have the potential for double
taxation. If we did not do something about that, then
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we would not have cross-border investment or
trading or working.
If somebody said to me, e would like you to invite
you to come and lecture for a couple of months in
Ghana and we will pay you a salary, that would be
the tax rate is in
taxed in Ghana
Ghana but let us say it will be taxed at 20% and I
would say yes. But my lecture fee is also going to be
taxed in the UK at 45% because it is a high tax
country. In total I am going to pay 20% in Ghana and
45% in the UK. So, for every £1 I earn I will only be
left with 35 pence. Is it worth my while doing it? Of
course, if we could make certain that we only paid
one lot of tax, then it is exactly the same as if I just
lectured in the UK, and there is nothing that prevents
me from coming down to Ghana.
Now treaties come in to resolve those competing
claims to tax. These problems of competing claims
have been recognised for well over one hundred
years; tax treaties step in to resolve what would
otherwise be a clash of jurisdiction which would
result in double taxation.
, but you might have
been picking up something from the newspapers or
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the electronic press. I have spoken about two claims
to jurisdiction
source and residence. There are
discussions going on in the OECD and the Inclusive
Framework about something called Pillar 1 . Pillar 1
is intended to recognise a new, third claim to tax
jurisdiction in addition to the claim of the country of
residence and the country of source; there is also
going to be a claim by the market country, the
country where goods are sold or services consumed
(which may or may not be the same as the source
country). This will be a third basis for claiming tax
jurisdiction. That will complicate the problem of
just two
claims; there will be possibly three different claims.
One of the things they are doing in Paris at the
moment is trying to work out how they are going to
relieve double taxation or potentially triple taxation
if they recognise this new Pillar 1 right. So when you
read about Pillar 1, and they say one of the big
problems that they have yet to resolve is the problem
of solving double taxation; well, it has taken us one
hundred years to resolve double taxation between
two claims, and now they are adding a third claim,
d out how they are going
to prevent double taxation.
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So, the starting point then is: wherever you have a
cross-border investment or trade or working across
border, there are two claims to tax and a potential for
double taxation.
How then do tax treaties resolve this and aim to
remove the barrier of international double taxation?
There are three ways in which a tax treaty can do this.
By way of background, which way is used depends
upon which type of income you are concerned with.
Tax treaties have different articles dealing with
different types of income, and for some types of
income they will use the first method, for some types
of income they will be use the second method, and for
some they will use the third method.
The reasoning is that for some types of income it is
possible to give priority to the claim of one of the two
countries and say this country should have an
exclusive right to tax. For certain other types of
income, the approach is to say that for this type of
income the right to tax really ought to be shared
between the two countries and so the second or the
third method will be used for that type of income.
The terminology that is sometimes used is to speak
of an approach of classification and assignment. We
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classify income into different categories or different
types of income, and then we apply one or other of
these methods to each of those different types of
income. Tax treaties have different articles dealing
with income from land, business profits, dividends,
interest, royalties and for each of those categories of
income one of these methods is used.
What are the three methods that are used? The first
method is a very straightforward one and that is
recognising the exclusive jurisdiction of one of the
two countries only. That is saying: we know that in
principle both countries could tax this income but
that would lead to double taxation so what we will do
is recognise that only one country gets to tax this
income. This means that we only have single
taxation, not double taxation, so recognising the
claim of just one country is in a sense the simplest
method of dealing with this problem.
An example of that, interestingly enough, concerns
business profits, which is a very broad and important
category. Business profits are taxable only in the
country of residence of the taxpayer unless the
taxpayer has what is referred to as a permanent
establishment in the other country. Thus, if a UK
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company gets a contract to provide some machinery
for a factory in Ghana and to instal the machinery,
then the profit from supplying and installing that
machinery will be taxed only in the UK unless the
activities in Ghana amount to a permanent
establishment. Broadly, to have a permanent
establishment, you have to have something like an
office or a factory for a minimum period usually of six
months before you create a permanent establishment
in a country.
The consequence is that many business transactions
go on between two countries, where products are
sold and business profits are earned, but only one
country taxes the profit under that business profit
rule. If you do business in another country but
without a permanent establishment, the profit from
that business is taxed only where you are resident.
This is crucially important for many many companies
around the world. They only end up paying tax in one
country on their business profits in their country of
residence because they are simply selling machinery
or providing services, but they never have a
permanent establishment in any other country. That
is the simplest approach, giving the right to tax to
only one country.
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A second approach is to say that for a type of income
both countries have a right to tax, and the source
country the country where the income arises has
the first bite of the cherry. That country gets to tax
the income without any limits. The other country can
then tax, but the residence country has to relieve
from double taxation. The source country gets the
first claim to tax, and it can tax without any limits,
but then we impose on the residence country an
obligation to relieve from double taxation.
An example of that is income from land. Suppose that
I visited Accra and, while I was there, I bought a
house which I decided to rent out. I would be earning
income from the land rental income which quite
rightly would be taxed in Ghana. Because the land is
in Ghana, Ghana could tax the income fully. So full
taxation of the income in Ghana.
Because I am a resident of the UK, the UK would also
want to tax that income as well. But the UK, because
it has got the second claim, so to speak, it is second
in line behind Ghana (which is the source country),
the UK has to relieve from double taxation. It would
do that in the UK case by giving a credit to me for the
tax that I paid in Ghana. So pound for pound what I
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paid as tax in Ghana would be deducted against my
tax in the UK. If you reflect on that, that means that
I would only pay exactly the same amount of tax as if
I was renting out a property in the UK. There are two
tax charges, but the main tax is paid to Ghana as the
source country and any residual tax after I have
deducted the Ghana tax would be paid in the UK. I
will explain more about credit and exemption in a
moment.
The third method is similar to the second method
except it is more of a sharing system by which the
priority is given to the country of source, but it only
has the right to tax up to a limit or a cap. In other
words, the country of source caps how much tax it
imposes and lets the country of residence tax above
that cap. A very good example of that is dividends.
For dividends which are paid cross-border, the
taxation of those dividends is shared between the two
countries. Dividends can be taxed in the country of
source but normally capped at something like 10% or
15% maximum tax. If the normal tax rate on
dividends is, say 20%, it is capped lower at 10% or
15%.
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The country of residence then also gets to tax the
dividend but just as previously, it has to relieve
double taxation by a credit. So if a UK individual
earns dividends from Ghana, Ghana can tax the
dividends up to, let us say, a maximum of 15%. The
UK will then tax the dividends as the income of the
individual at say 45% but will give a credit for the 15%
paid in Ghana. The result is 15% paid in Ghana and
an extra 30% in the UK, so that the tax is shared
between the UK and Ghana.
Tax treaties use these three methods. The simplest
method exclusive is jurisdiction in one country;
secondly, the right of the country of source without
limit; thirdly, country of source can tax but it is
limited. Tax treaties apply these different methods to
different types of income, and this approach may be
referred to as classification and assignment.
These three methods are used in tax treaties. For any
treaty based on the OECD or the UN Model those
three approaches are adopted in the substantive
articles. The substantive articles of the treaty are the
articles (generally between articles 6 and 22) which
deal with a particular type of income, and each of
those types of income uses one of those three
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methods. One can examine a model treaty and work
through Articles 6 to 22.
To put this into a broader context, treaties usually
have around 30 articles in them. The substantive
articles are the core, but around the core are various
other types of provisions in a tax treaty. For example,
the first few articles and the last few articles deal with
the scope of the treaty. Article 1 deals with the
persons who are covered by the treaty. Article 2 deals
with the taxes covered by the treaty. Articles 31 and
32 deal with the temporal application of the treaty:
when does the treaty come into force, and when does
it cease to be applicable? So, what years are covered
by the treaty?
Then there are articles dealing with definitions.
Some general definitions are found in Articles 3, 4
and 5.
Then we have the core elements the substantive
articles: the articles dealing with land, business
profits and so on.
Then we come to the key article addressed to the
residence country dealing with the method of relief
from double taxation.
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Finally, we have also in the treaty a number of
miscellaneous articles, articles dealing with matters
like non-discrimination, dispute resolution through
mutual agreement, administrative cooperation, there
is a special rule for diplomats, and there is an antiavoidance rule.
I have explained the clashes of jurisdiction that are
resolved in three ways and how tax treaties seek to
avoid double taxation by this method of classification
and assignment, by giving either one country the
right to tax or both countries the right to tax and then
seeking to relieve double taxation.
There is one other topic to deal with before a couple
of examples from some cases. I have mentioned
several times the relief of double taxation. Part of the
obligation of the treaty is that the residence country
will relieve double taxation by applying Article 23.
This can be done in one of two ways. A simple way is
to say if the source country is taxing that income,
then the residence country will exempt it. This
recognises that it has been taxed once, and we do not
tax it again and we exempt that income. We may take
it into account in calculation the tax rate to apply to
other income, but otherwise we will exempt that
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income. Some countries prefer this exemption
method that if the income has been taxed in the
country of source, they will exempt it.
The other approach is to not exempt the income but
to allow a pound-for-pound credit for the foreign tax.
The country of source gets to tax first, and the
country of residence gets to tax second but has to give
a credit for all the tax paid in the other country. So if
Ghana, let us say, taxes a 100 of rental income at a
rate 0f 20% so there is 20 paid in tax to Ghana. The
UK would tax the 100 at 45% but give a pound-forpound credit of 20 as a deduction against the 45 and
would only collect 25 in tax. So overall 45 in tax has
been collected, 20 has been paid to Ghana, 25 to the
UK. That is the credit system.
I have simplified this. Both systems of relieving
double taxation are relatively complex in practice but
at least in theory, they will ensure that income is no
more highly taxed because of the fact that it is crossborder income than if it had been earnt in one
country. That is the objective of a tax treaty to remove
the barrier that would otherwise exist. (to be
continued).
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INFORMATION NOTICES
Peter Vaines

Information notices under Schedule 36 FA 2008 are
the subject of a great deal of professional interest
increasing by the day. It is for this reason that my
attention has been drawn to the case of Malek in which
the relevant tests for an Information Notice under
Schedule 36 were examined by the Tribunal: Malek v
HMRC TC 8273.
Schedule 36 authorises HMRC to require the taxpayer
to provide information or produce a document if the
information or document is reasonably required by the
officer for the
position.
One of the crucial elements is whether the information
is reasonably required for this purpose.
This point was examined in Malek where the FTT
referred to the High Court decision in Kotton v HMRC
[2019] EWHC 1327 where it was said:
legitimate investigation of enquiry of any
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kind into the tax position of a taxpayer that
is neither irrational nor in bad faith, that is
sufficient. The challenge is not to the
lawfulness of the investigation but is
limited to the rationality of the conclusion
that the information documents are

This does not require any examination of
the nature and extent of the underlying tax
investigation but rather a focus on whether
there is a rational connection between the
information and documents sought and
In Malek, the taxpayer sought discovery of HMRC
file for the purpose (among other things) of identifying
the underlying reasoning for HMRC
whether their reasoning to request information or
documents was reasonable (or rational).
The FTT said that on the basis of Kotton (and Derrin
Brothers Properties Limited v HMRC [2016] EWCA
Civ 15) the test is the
(paragraph 57).
It is self-evident that it is not necessary for the
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information sought by HMRC to result in a liability to
tax. The enquiry may have been raised for entirely
good and proper reasons, arising from a source of
some legitimate concern to HMRC; on the other hand,
it may not.
An example might be that HMRC is aware of an
offshore bank account and that no details of any
income arising from the account have been disclosed
. HMRC might seek details of
the account and find that no interest arose on the
account during the year. This would be a perfectly
reasonable enquiry even though it resulted in the
confirmation that no tax liability arose.
However, it is quite something else when the subject
matter of the Information Notice is obviously
irrelevant in the sense that whatever the answer to
the question it will not have any bearing on the tax
position of the taxpayer. Furthermore, the enquiry
may appear to be rational but it may be completely
in error. HMRC may have information that Mr Daniel
Smith has received a dividend from an offshore
company but have failed to notice that the taxpayer is
Mr David Smith. The issue by HMRC of an
Information Notice to David Smith would not be
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rational it would be wrong and obviously wrong
arising from inadequate care being given by HMRC to
the information in their position.
Under the circumstances, it would be important for
the taxpayer to be able to identify (by disclosure of
documents which show how HMRC came to their
conclusion) whether the information notice was
justified.
So it is therefore a surprise to find the FTT saying that:
technical view will therefore not be one of
the issues in contention at the hearing and
In Kotton it was contended by the taxpayer that if the
documents could have no relevance they cannot
reasonably be required. The High Court did not agree,
although the reasoning is obscure. It can hardly be
suggested that it is reasonable for HMRC to be entitled
to ask irrelevant questions for this purpose. That
would make no sense.
point was that in Kotton the documents might have
been relevant.
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consider that the documents are reasonably required.
Rational is defined in the dictionaries as reasonable
so that does not really help. Other definitions include

Can it be rational or reasonable or logical for HMRC to
issue an Information Notice requiring the taxpayer to
say whether they prefer tea or coffee? And to produce
documentation supporting their answer.
Clearly not. But why not? Because whether the
taxpayer prefers tea or coffee has absolutely nothing to
do with their tax position. So where does one draw the
line? If the information sought by HMRC can have no
bearing on the tax position of the taxpayer, it cannot
be rational or reasonable for such information to be
within the scope of an Information Notice under
Schedule 36(1).
In the context of a domicile enquiry, is it rational for
HMRC to enquire about the unremitted foreign
income and gains of a taxpayer who is not UK
domiciled? Clearly not. Whatever the figures are £0,
it makes no difference to the
£1, or £1 million
An Information Notice cannot be saved by HMRC
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assuming facts which would make it reasonable for
example by assuming that the taxpayer is domiciled.
That would be ridiculous. It would mean that the
whole of Schedule 36 would be otiose HMRC would
merely have to assume some facts which would justify
the information they seek and then it would be
permitted.
The key question is whether the information which is
sought relevant to the tax position of the taxpayer. Or
to put it another way, whether the answer to the
questions could affect the tax liability of the taxpayer.
If the information sought can have no bearing on the
or rational. It does not become reasonable or rational
by saying that it does if you assume a few facts first.
This cannot be right. By all means establish the facts
first thereby giving rise to the reasonableness of the
enquiry but if you put the cart before the horse, we are
in either the fantasy world of the Queen of Hearts
sentence first decision afterwards
or the ancient
practices (perhaps not so ancient in some places)
where you reach a conclusion and then try to find
reasons to support it or assert them, without any
right of challenge, if they do not.
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Where the taxpayer has submitted a tax return,
Schedule 36(21) authorises the issue of an Information
Notice if conditions A, B or C are satisfied. Condition B
is that the tax officer has reason to suspect that tax
ought to have been assessed for the chargeable period
or may have been under-assessed. The FTT held in
Malek that it is no part of the purpose of a Schedule 36
hearing to decide whether the officer is correct or not
in his suspicions but only whether his suspicion has
a rational basis.
But the basis must be the same. He must have facts
upon which to have reason to suspect. A tax officer
does not have reason to suspect anything if he has to
assume the facts which give him a reason for suspicion.
There is nothing objectionable in saying that you need
to establish the facts first before you can say that the
enquiries are reasonable or rational. The whole basis
of jurisprudence is that you establish the facts and then
apply the law. There is no law if you assume the facts
and then pronounce the person guilty without having
to go through the tedious exercise of proving that the
facts are right in the first place. It is no defence to this
approach to say that you can always appeal against the
verdict and the facts can be disclosed then.
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So it is with domicile and some other enquiries.
HMRC cannot say: let us assume that the taxpayer is
UK domiciled because that makes our enquiries into
his foreign income and gains reasonable as it would
have a bearing on his tax position. Let us assume he is
married and let us assume that his wife has an interest
in a settlement of which he is the settlor and that she
has had distributions which may be taxable. This is
clearly ridiculous. Simply assuming facts to justify an
safeguards. It is the same point; you have to establish
the facts before you can make progress with your
enquiries which are dependent upon them.
The present position which seems to be demonstrated
by the case of Malek is that the taxpayer is not
permitted even to have the opportunity to show that
HMRC made an error in their reasoning in order to
challenge the reasonableness or rationality of their
requests. It can hardly be right for HMRC to be
permitted to proceed on the basis of errors or
misunderstandings, without any let or hindrance or
right of challenge.
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FINDING OPEN MARKET VALUE:
RECENT TRAVELS IN A DIM WORLD
Katherine Bullock

Introduction
In Re Holt1 Dankwerts J described the process of
determining open market value as entering a dim
world peopled by the indeterminate spirits of
Nevertheless a journey at
least into the borderlands of that world is
unavoidable for many tax purposes. This is
particularly so for Capital Gains Tax (CGT), where
the market value of an asset can apply for gifts,
, disposals and
reacquisitions, the tax-free uplift on death, migration
from the UK. The list goes on. In this article, I
examine recent authorities that offer further insight
into the statutory valuation rules and highlight some
of the risks and rewards that await an intrepid
explorer in that dim world.

1

[1953] 1 WLR 1488
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The Market Value Rule
The statutory rules that apply to valuations are
contained in TCGA 1992 ss.272 274.
Section 272 TCGA 1992 provides:
(1) In this Act 'market value' in relation to any
assets means the price which those assets
might reasonably be expected to fetch on a sale
in the open market.
(2) In estimating the market value of any
assets no reduction shall be made in the
estimate on account of the estimate being
made on the assumption that the whole of the
assets is to be placed on the market at one and
the same time.
The broad principle of the statutory test was
articulated in Lynall v IRC2. The best way to
determine value is to let the price be determined by
economic forces by throwing the sale open to
competition where the highest price will be the
highest that anyone offers.

2

[1972] AC 680
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As Judge Cannan observed in McArthur v RCC3:
straightforward. It is a case of
identifying the highest price a
reasonably prudent purchaser would
pay. Not the highest price a range of
reasonably prudent purchasers might
pay. Expert evidence is a proxy for the
reasonably prudent purchaser and
different valuers might come up with
different estimates. In that case, it is
necessary to consider on the balance of
probabilities and based on the
reasoning of the experts who is right
or where in the range the highest price
lies."
So far so good - that is until you try to apply this
straightforward test to a factual situation. As a result
it has given rise to a substantial number of
authorities that form the basis on which a court or
tribunal should approach the task.

3

[2021] UK FTT 237
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These were helpfully summarised by Judge Cannan
in McArthur:
(1) The sale is hypothetical. It is assumed that
the relevant property is sold on the relevant
day (see Duke of Buccleuch v IRC4)
(2) The hypothetical vendor is anonymous and
a willing vendor, in other words prepared to
sell provided a fair price is obtained (see IRC
v Clay5).
(3) It is assumed that the relevant property
has been exposed for sale with such marketing
as would have been reasonable ( Duke of
Buccleuch v IRC at 525B per Lord Reid).
(4) All potential purchasers have an equal
opportunity to make an offer ( re Lynall at
699B per Lord Morris).
(5) The hypothetical purchaser is a reasonably
prudent purchaser who has informed himself
as to all relevant facts such as the history of the

[1967] AC 506 at 543
5 [1914] 3 KB 466 at 473, 478
4
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business, its present position and its future
prospects (see Findlay's Trustees v CIR6).
(6) The hypothetical purchaser embodies
whatever was actually the demand for the
asset at the relevant time in the real market
( IRC v Gray7).
(7) The market value is what the highest
bidder would have offered for the asset in the
hypothetical sale ( re Lynall at 694B per Lord
Reid).
So we have a hypothetical sale in a hypothetical
market, open to all, between a hypothetical vendor
and a hypothetical purchaser and whilst the sale is
built on a foundation of reality, the Court of Appeal
in Lynall reminds us that we should not let undue
concern for reality get in the way of what is
essentially a hypothetical situation. In particular
market value is the price our hypothetical purchaser
would be prepared to pay and not the price at which
the actual owner would sell (Halley v Whiteman8).

(1938) ATC 437 at 440
[1994] STC 360 at 372
8 [1978] 249 EG 547
6
7
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This is therefore one occasion where any tax
avoidance motive of the vendor can be safely ignored.
The Tribunal in Dwan v RCC9 agreed with the
observations in Green v HMRC10 , that:
irrelevant to the question we must
answer. If the market value of the
Gifted Shares on 4 April 2008 was
£237,000 as Mr Green claims, it is of
no consequence whether or not the
arrangement was devised and Mr
Green entered into it with the tax
advantage exclusively or mainly in
mind."
What exactly is being sold?
The first key question to ask is what exactly is being
realised. The point was dramatically illustrated in the
recent case of Jasper Conran v HMRC11 where the
taxpayer considered that he was incorporating a
business worth £8.25million. However the assets
transferred did not include the right to use
[2022] UKFTT 36
[2014] UKFTT 396 (TC), at [118]
11 [2022] UKFTT 39 TC
9

10
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trademarks essential to the business. As a result the
business was held to be worth £1.
The First Tier Tribunal held that even though the sale
and purchase agreement envisaged the transfer of
the business as a going concern, this could not alter
the identity of what was actually transferred. The
principle established in Crossman12 and Lynall that
an assumption of a sale at open market value will
sometimes require the assumption that conditions
are satisfied or restrictions released did not assist
here.
The Tribunal followed the reasoning of the Upper
Tribunal in Dyer v RCC13, preferring this to the
reasoning of the First Tier Tribunal in Spring Capital
Ltd v RCC14. Both of these cases concerned the value
of shares in a business which is dependant on the
services of a key employee, without a contract for
service or a non-compete arrangement. This is a
common scenario for many family businesses and
one which can give rise to unexpected results if no

[1937] AC 26
[2016] UKUT 381
14 [2015] UKFTT 66

12

13
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proper thought is given to open market value prior to
the acquisition or disposal.
The general rule is that an asset must be taken as it is
found. There is no universal rule that the property is
sold in such a way as to obtain the best possible price,
particularly if the steps required to achieve this
objective would not be reasonable or economic. The
test set out in Gray is that the hypothetical vendor
must be supposed to have taken the course which
would get the largest price provided this did not
entail undue expenditure of time and effort. For
example, you might assume that an asset is
transported to auction or valuable books are
separated out in the sale of a library but you should
not assume that an asset is cleaned, repaired, or
improved. The Upper Tribunal in Dyer explained as
follows:
the question is not, what would have
been the value of the company,
structured in a manner which would
have attracted an investment from Mr
Ho (that is, a company with suitable
binding arrangements with Miss Dyer
for the provision of her services and
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the continuing use of her IP rights)?
The proper question is, what was the
value of the company as it was on 31
October 2007? At that date JDDL, for
the reasons we have given, had no
contractual rights over Miss Dyer's
services, her trademarks or her
designs. Rather, it had an unsuccessful
trading history which had led to a
substantial level of indebtedness. It
had no assets of substance and quite
clearly had no value.
In Spring Capital Ltd, the question under
consideration was the open market value of goodwill
on the effective incorporation of a business. The
business owners had no effective contracts of
employment and there were no contracts with any of
the businesses customers. How much therefore
would a hypothetical purchaser pay for goodwill in
these circumstances? Having heard extensive
evidence on the question of valuation, the Tribunal
summarised obiter their main conclusions. The key
question, they felt, was whether it should be assumed
that the business owners would stay or go post sale.
HMRC argued that the business must be valued as it
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stood at the date of valuation without alteration. The
taxpayer argued that account should be taken of the
fact that the business owners had worked for the
business for over 20 years and were willing to enter
into service contracts. The Tribunal considered that
Gray embodied the correct approach. The
hypothetical vendor would take whatever course
would get the largest price for the combined value
subject to not entailing undue expenditure of time
and effort. Assuming that contracts were entered into
Entering into covenants and contracts would not
involve undue time, effort, or expense.
In Dyer, the Upper Tribunal came to the opposite
conclusion. The question was whether shares in a
fashion company had become of negligible value. It
was therefore necessary to decide the open market
value of the shares when they were acquired. The
company was dependant on the work and reputation
of association allowed the daughter to resign as a
director by written notice. There was no certainty
that she would remain with the company, no
evidence of mutuality or even of any agreement about
remuneration. The Upper Tribunal held that the
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shares must be valued at the relevant date and not as
they might be if further steps were taken. No
hypothetical investor would have proceeded without
contracts with the daughter or a contractual right to
use her intellectual property. In a hypothetical sale,
family ties cannot be assumed.
Can the asset be sold on the open market?
There is a difference between an asset that cannot be
sold and an asset for which there is no market. An
asset that cannot be sold can still be valued under the
statutory principles (see Crossman). However there
must be a real market for the asset. Whilst the sale is
hypothetical, our market is not.
In practice, the shares in family companies and
family investment companies are often drafted in
vetoes, pre-emption rights and fair value clauses.
However none of these prevent the envisaging of a
hypothetical sale. In valuing the shares for CGT
purposes, we must imagine that all will be done to
enable our hypothetical purchaser to acquire the
shares but that he will then hold the shares subject to
the same restrictions as the vendor.
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Thus in Dwan, yet another case involving an
arrangement to obtain relief for a charitable
donation of shares under ICTA 1988 s.587B, lock-in
arrangements were ignored as personal to the
subsisting shareholders and not inherent restrictions
on the shares.
The hypothetical purchaser
In McArthur the First Tier Tribunal decided that it is
an error to identify the characteristics of a typical
market participant and ask what they would pay.
Instead the correct approach is to identify the price
payable by a reasonably prudent purchaser who is
informed from the information available as to all the
relevant facts concerning the business, its present
position, and its future prospects.
This approach requires us to identify what
information the hypothetical purchaser has
available. TCGA 1992 s.272 does not assist here and
TCGA 1992 s.273 assists only as regards quoted
shares or shares listed on a recognised stock
exchange. In all other cases, it must be assumed that
the purchaser makes all reasonable enquiries and in
response receives true and factual answers. In
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considering what the Board of Directors of a
company would disclose, the test requires us to
imagine a reasonable Board of Directors. Such
directors would not disclose information that might
prejudice the interests of the company such as share
price sensitive information or confidential
information that might fall into the hands of a
competitor. The amount that would be shared with a
purchaser looking to acquire a minority holding may
be less than would be shared with the potential
purchaser of a majority stake. In McArthur, the
Tribunal decided that a reasonable Board would
share information available for the listing of the
company but not the tax due diligence report in
relation to the flotation.
In Nice v RCC15, which concerned a similar
arrangement this time with shares traded on CISX,
the Tribunal judge commented that the various
authorities were helpful in demonstrating approach,
but each case must turn upon its own facts. In
particular a reasonably prudent purchaser would not
jump through all of the hoops that an expert share
valuation specialist would; here the Tribunal put
15

[2021] UKFTT 285
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themselves in the shoes of such a purchaser flexing
their methodology to adapt to the various obstacles
faced.
Special rules exist for the valuation of shares or
securities listed on a recognised stock exchange, for
units in unit trusts and for shares in Open Ended
Investment Companies. These are not considered
here. However it may be helpful to remember that in
special circumstances where the quoted prices are
not a proper measure of market value, these rules
give way to the general open market principles.
Special circumstances might arise where there is
insufficient market activity or a block of shares
carries control. However special information known
to the directors that would affect the value if known
in the market is not a special circumstance. As Lord
Morris said in Hinchcliffe v Crabtree16 there are
very many matters in the day to day running of a
big business which if publicised affect prices. The
Stock Exchange may be sensitive to the merest
breeze of change. Yet many such matters ought not
and may, by accepted standards, need not be made
public
16

[1972] AC 707
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The special purchaser
The existence of a special purchaser, who is willing to
pay an abnormally high price (eg for marriage value
or control), is a controversial one and the principles
are unclear. Even where a special purchaser is
ignored, their existence may still increase value
because speculators might pay more for an asset that
they could sell to the special purchaser. In
view17 a special purchaser should only be considered
if there is cogent evidence that they offered to buy
shares, were financially able to buy at the enhanced
price and that fact was known in the market. A
taxpayer arguing the existence of a special purchaser
can therefore expect robust challenge. Interestingly,
in Conran, the Tribunal commented that HMRC
were not correct to assert that there must be evidence
that a special purchaser is active in the market.
Evidence of recent sales
An actual sale, however recent, is not conclusive
evidence of market value. However, it may be
convincing evidence of a well founded valuation. The

17

Shares and Assets Valuation Manual at 113070
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key is that there must be a valuation; it is not enough
to simply rely on the actual sale price.
In Netley v RCC18 the price at which shares were
traded on AIM was not a true measure of the market
value because AIM shares could be illiquid and could
not therefore be viewed as a reliable proxy for open
market value and thus the price that a prudent
purchaser would pay. In Nice, it was held that the
shares were too thinly traded on CISX to provide a
reliable guide to their valuation.
Summary
As Judge Cannan said, in Netley, share valuation "is
in many respects an art not a science". Fiscal
valuations are a highly specialised subject and expert
advice from a suitable valuer is always the best course
of action where market value is or may be in dispute.
That said, the question cannot be simply delegated to
the valuation specialist. As the Tribunal stated in
Nice:
It is worth pointing out now that we
are not bound by either valuation. It is

18

[2017] UKFTT 442
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not a question of choosing between the
two experts. It is for us to decide what
the market value of the shares was on
the relevant date.
To avoid the question of what that market value
might be not only leaves a client with a half answered
question but potentially with unidentified and
troublesome consequences.
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THE ROLE OF A TAX AUTHORITY: THERE

Court of Appeal

decision in SKAT1

Dilpreet K. Dhanoa

God forbid that Judges upon their oath should
make resolutions to enlarge jurisdiction. 2
The First Earl of Cowper neatly summarised the
limitation of the Courts as imposed on them by the
common law system: and over two centuries later the

1

2

Skatteforvaltningen v Solo Capital Partners LLP [2022]
EWCA Civ 234 SKAT appeared in the 1 April 2022 edition
of Tax Journal. That article was authored by Philip Baker
QC and Dilpreet K. Dhanoa (both of Field Court Tax
Chambers). Both counsel were originally instructed by one
of the non-fraud defendants in the matter (both in respect of
the High Court and then preparation for the Court of
Appeal). However, before the case came before the Court of
Appeal, SKAT agreed to withdraw its appeal in respect of this
non-fraud defendant for whom counsel were acting.
Accordingly, in the proceedings before the Court of Appeal,
counsel were no longer involved in the litigation, and are
thus well placed to com
decision.
Reeves v Butler 25 E.R. 136 (1726) Gilb. Ch. 195, per W
Cowper, 1st Earl Cowper.
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Court in Government of India v. Taylor3 followed
The
Revenue Rule, is a widely recognised principle that
does not permit one sovereign state to assist with the
collection of taxes charged by another state 4, seems
somewhat anodyne and trite when stated in such a
manner, bearing in mind the sovereignty of nation
states. When the concept was set out by Lord
Mansfield in Holman vs. Johnson (1775), it was done
so in a very different environment, as highlighted by
several academics5, who note that when systems of
private international law were historically
6.

However, we
now find ourselves in a very different economic
environment and over the course of time, the legal
fabric in which sovereigns operate has adapted to

3
4

5

6

Government of India v. Taylor [1955] A.C. 491.
Tiley and Collison's UK Tax Guide 2015-16 > Part VII The
international dimension > 50 Enforcement of foreign
revenue laws > General principle, §50.2
See for example: Smart, P. St. J, International Insolvency
and the Enforcement of Foreign Revenue Laws,
International & Comparative Law Quarterly, 704 (1986), p.1.
Smart, P. St. J, International Insolvency and the
Enforcement of Foreign Revenue Laws, International &
Comparative Law Quarterly, 704 (1986), p.1.
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accommodate for this.
In Government of India, although the House of
Lords was in unison as regards to the outcome;
curiously, each of their Lordships relied on different
and independent grounds to arrive at this
conclusion.7 They made the broad-brush assertion
well established and justified on general principles of
justice and convenience.8 In making such a clear
9.

Just one year earlier (prior to the decision in
Government of India), Chief Justice Vanderbilt
sitting in the Appeal Court of the State of New Jersey

7

8

9

Viscount Simonds relied on historical precedent and the
exclusion of tax judgments from the Foreign Judgments
(Reciprocal Enforcement) Act 1933. Lord Keith came to his
decision based on the principles of independent sovereignty
and public policy. Lord Somewell stated that although no
binding precedent existed, non-recognition of foreign tax
claims was based on sound notions of national sovereignty.
Smith, The Nonrecognition of Foreign Tax Judgments:
International Tax Evasion, University of Illinois Law
Review [Vol. 1981], pp.247-248.
Ibid., p.248.
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stated:
Taxes are the lifeblood of government
and no taxpayer should be permitted to
escape the payment of his just share of
the burden of contributing thereto. 10
The statement in and of itself might be the sort of
sentiment the Court of Appeal had in mind when it
handed down its decision in SKAT. However, the
critical sentence preceding this quote is:
It is this
sovereign right for a government to tax within its
jurisdiction that gives rise to the wide-spread

This article seeks to advance the position that the
Government of India case did not establish the
history had taken
principle of the
care of that, and the rule itself has impacted the
development of concepts of jurisdiction to impose
and collect taxes both directly and indirectly. Which
SKAT all the
more concerning. In short, the Revenue Rule as a
well-recognised international principle that states
10

NJ Turnpike Authority v Washington Tp 16 N.J. 38 (1954),
106 A.2d 4.
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enforce, whereby as a matter of practice they do not
seek to enforce the collection of taxes charged by
another state.
It will be argued first, that
Government of India did not shape or formulate this
doctrine, but rather reinforced a long-standing
principle of revenue law. Secondly, that the Revenue
Rule itself, the interpretation and application of it by
the Courts has had the biggest impact on the
jurisdiction to impose and collect taxes. Thirdly, that
the Rule has in many ways become its own limitation
in an increasingly globalised world and the economic
environment has outpaced the absolute nature of the
Rule. Fourthly, as a result of its own limitation, other
concepts of jurisdiction to impose and collect taxes
as a result of tax avoidance,
evasion and the increasing desire of information
exchange between nation states. Fifthly and finally,
this article will go into an analysis and consideration
SKAT was so
problematic in light of the Revenue Rule as it stands
today.
11

11

Baker et al., International Assistance in the Collection of
Taxes (2010) Bulletin for International Taxation, p.1.
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History & Concept of the Revenue Rule
The decision in Holman v. Johnson12 and the cases
in that era did not draw out the distinction in
language between
The rule first appeared in a series of early eighteenth
century cases13, none of which presented issues
before the court concerning the effect of foreign
revenue laws, but rather the validity of private
commercial contracts14.
In other words, the
circumstance in which the Rule was established held
no bearing to the doctrine it subsequently came to
embody. It is fair to say that these cases are only
remotely relevant15 to the question at hand regarding

12
13

14

15

(1775) 1 Cowp. 341.
Attorney General v. Lutwydge, 145 Eng. Rep. 674 (Ex.
1729); Boucher v. Lawson 95 Eng. Rep. 53 (K.B. 1779);
Holman v. Johnson, 98 Eng. Rep. 1120 (K.B. 1775); Planche
v. Fletcher, 99 Eng. Rep. 164 (K.B. 1779).
Silver, B., Modernizing the Revenue Rule: The Enforcement
of Foreign Tax Judgments (1992) 22 Georgia Journal of
International & Comparative Law 609, pp.613-614.
Albrecht, The Enforcement of Taxation under International
Law, p.461.
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best16.
Historically, the Revenue Rule developed out of 18 th
century economic protectionism in international
commerce17, when international trade and foreign
revenue generation was not as common as it is today.
Debenham relates it as England focusing on its own
self-interest and turn[ing] a blind eye to violations
of foreign tariff laws, in order to maintain a steady
flow of imports and prevent encroachment on
national revenues by the governments of other
nations. 18 In enforcing such an arrangement,
19.

It is axiomatic to
state that the world today is quite different than that
in which the revenue rule was conceived 20, and the
courts are consistently being called upon to review
the relevance of the common law principles and their

16

17

18
19
20

Kovatch, Recognizing Foreign Tax Judgments: An
Argument for the Revocation of the Revenue Rule, Houston
Journal of International Law, [Vol 22: 2000], p.274.
Debenham, Revenue Rule to Revenuer, p.5; Silver, B.,
Modernizing the Revenue Rule: The Enforcement of
Foreign Tax Judgments (1992) 22 Georgia Journal of
International & Comparative Law 609, p.613.
Debenham, Revenue Rule to Revenuer, p.5.
Ibid., p.5.
Ibid., p.7.
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validity21: particularly, the Revenue Rule. It is a
doctrine that has evolved more out of historic
accident, as opposed to being a specific creation of
the House of Lords in Government of India. It is
through slavish repetition and indiscriminate
[that] have produced the prevailing
rule that no State will enforce the revenue laws of
another .22
The Impact & Self-Limitation of the Revenue Rule
The sheer force of repetition through history of the
Revenue Rule has meant that it has been advanced,
almost unquestioningly, until the latter part of the
twentieth century. The principal reasons advanced
for the continuation of the Rule are: historical
precedent; the belief that tax rulings are to be treated
in a fashion similar to penal laws and not enforced;
and, judicial scrutiny of public policy and foreign law
relations23. Such has been its impact on limiting the
collection of taxes to geographical borders of each
21
22
23

Ibid.
Albrecht, The Enforcement of Taxation under International
Law, p.461.
Silver, B., Modernizing the Revenue Rule: The Enforcement
of Foreign Tax Judgments (1992) 22 Georgia Journal of
International & Comparative Law 609, p.612.
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sovereign nation state, that other jurisdictions have
upheld the Rule noting that:
centuries and as such has become firmly
embedded in the law. There were sound
reasons which supported its original
adoption, and there remain sound
reasons supporting its continued
24

As a result of this continuation of precedence, the
limited
(almost
absent)
dialogue
around
has ensured that the
Revenue Rule has had outright control on the
concept of jurisdiction: limiting it to the physical
boundaries of a state. Subsequent cases following
well-known dicta in which he stated
ce of the revenue laws
25 have reinforced this. Despite the fact
that this statement was made in circumstances
completely irrelevant to the field of revenue law,
Courts have adopted it and applied this Revenue
24

25

H.M. the Queen in Right of British Columbia v. Gilbertson
433 F.Supp. 410, 597 F.2d 1161 (U.S. Court of Appeals, Ninth
Circuit, 1979).
Holman v. Johnson, 98 Eng. Rep. 1120 (K.B. 1775).
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Rule of non-recognition without qualification26.
Therein lies the effective perpetuation and
promulgation of the Rule which has affected for
almost three centuries the development of the
concept of a tax jurisdiction, along with the
imposition and collection of tax liabilities arising.
Taken out of context, the judgment in Holman is the
assertion that a nation will not recognise a foreign
revenue law
current problems of international enforcement of tax
27.
There has been significant judicial reluctance to
deviate away from the path set by historic
precedent28. Even when raising some concern
almost two hundred years after Holman, the Court
expressed some concern in Sydney Municipal
Council v. Bull29
ability to enforce fiscal laws beyond its geographical
borders, but then dismissed the suit on the basis that
tax laws were to be treated like penal laws and not
26

27
28
29

Smith, The Nonrecognition of Foreign Tax Judgments:
International Tax Evasion, University of Illinois Law
Review [Vol. 1981], p.247.
Ibid. p.246.
Ibid.
[1909] 1 K.B. 7.
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enforced30. For almost three centuries, the absolute
nature of the Revenue Rule has stuck, but it has been
noted that there is an intrinsic difference between
revenue and penal judgments: the former being the
and the latter being punitive in nature 31. While the
US case of Rodgers made this observation in the
context of stating that a sister state tax claim ought
to be recognised, it is argued that such rationale and
reasoning ought to apply equally in international
rulings32.
Another underlying concept that always surfaces in
respect of the Revenue Rule is that of the Rule of Law.
It is an argument which permeates throughout the
rationale for enforcing the Revenue Rule so robustly.
Beginning with the dicta of Lord Mansfield in 1775
and the triumvirate of cases so often cited from the
18th century, through to the modern day:

30

31
32

Smith, The Nonrecognition of Foreign Tax Judgments:
International Tax Evasion, University of Illinois Law
Review [Vol. 1981], p.247.
State ex rel. Oklahoma Tax Commission v. Rodgers, 193 S.
W. 2d at 926.
Silver, B., Modernizing the Revenue Rule: The Enforcement
of Foreign Tax Judgments (1992) 22 Georgia Journal of
International & Comparative Law 609, p.619.
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the preservation of the rule of law
within a national democratic framework
in the face of the increasing influence of
for reasons of expediency, they are
overriding or circumventing the elected
branches of government. 33
This natural process of globalisation has impacted
the development of the Revenue Rule and the
concept of the jurisdiction to tax, and just how far
historical perspective, such a border was limited both
in theory and physically to the geographical territory
of each particular nation state. However, with the
advent of the increase in trade and international
commerce, with businesses increasingly having the
ability to set up and operate in a variety of different
locations across the globe, the Revenue Rule is its
own worst enemy in this respect. The strict operation
and enforcement of the rule such that it seeks to limit
at a geographical border does not transcend
international law. The rule itself is dated and in a
move to try and reflect modern developments, it is

33

Debenham, Revenue Rule to Revenuer, p.6.
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increasingly being left behind.
Absent the Revenue Rule, there is a strong argument
to be made that its only impact has been to initially
slow down any cross-border enforcement of the
jurisdiction to impose and collect taxes. The same
point may be argued another way: it has caused
nation states and courts to think more carefully
about the deliberate step of enforcing another
regarded as the right and activity of a sovereign state,
and so any discarding of the Revenue Rule now has
been done with careful and deliberate thought.
Accordingly, it might be argued that the only impact
that the Revenue Rule has had in the last sixty or so
years was to initially slow down and limit the
jurisdiction of cross-border enforcement. Yet the
Revenue Rule is its own limitation.
Other Concepts Influencing the Development of the
Jurisdiction to Tax
Albrecht, writing two years prior to Government of
India, notes that the traditional approach to the Rule
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34.

He

and confirms that although it is well established in
law, the reasons of policy supporting its
continuation, with regards to the imposition of a
geographical tax jurisdiction (and subsequent tax
collection) are far from satisfactory35. Albrecht cites
and places reliance for his argument on Lord
Ev
In re Delhi Electric Supply
and Tradition Co., Ltd 36 delivered two years prior to
Government of India, in which he stated that the

revenue claims would become liable to be enforced in
37.
There is merit and force in
result should be considered desirable, particularly
is in facilitating tax evasion by taxpayers who have

34
35
36
37

Albrecht, The Enforcement of Taxation under International
Law, p.462.
Albrecht, The Enforcement of Taxation under International
Law, p.462.
[1953] 3 WLR 1085.
[1953] 3 WLR 1085.

98

the ability to move out of one geographic location to
another38. There is also convincing force and
rationale for the following argument, as evidenced by
the varying forms of Human Rights treaties and
statutes enacted: that, no State would wish to lend
support to the enforcement of foreign (tax) laws
39.

It has also been noted that:

[w]hen and if the rule is changed, it is a
more proper function of our policymaking branches of our government to
make such a change. 40
The academic view is that it is the courts which have
restricted both the scope and operation of the general
rule41. Indeed, there is scope for considering whether
the principle of non-enforcement of foreign tax
claims has been stated in terms which are too
absolute42. Bearing in mind the arguments that
38
39
40

41
42

Albrecht, The Enforcement of Taxation under International
Law, p.462.
Ibid., p.462-463.
Smart, P. St. J, International Insolvency and the
Enforcement of Foreign Revenue Laws, International &
Comparative Law Quarterly, 704 (1986), p.1.
Ibid.
Baker, The Transnational Enforcement of Tax Liabilities,
p.4.
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promote international comity, coupled with the fact
that we now find ourselves in a very different
economic environment and over the course of time,
the legal fabric in which sovereign nation states
operate has adapted to accommodate for this. With
far more intertwined and interdependent
economies43, the health of one country very much
depends to a great extent on that of others 44.
Increasingly, faced with the rapid growth of the
internet, e-commerce and the sheer volume, opacity
and complexity of international transactions that
happen on a daily basis, there is a growing
recognition amongst the courts to give effect to the
laws of other countries45. Debenham argues that this

46. As a result
judic
of which, Courts have become increasingly willing to
set aside the Revenue Rule in favour of a more

43
44

45
46

Mallinak, Revenue Rule, p.115.
Silver, B., Modernizing the Revenue Rule: The Enforcement
of Foreign Tax Judgments (1992) 22 Georgia Journal of
International & Comparative Law 609, p.617.
Debenham, Revenue Rule to Revenuer, p.6.
Ibid.
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narrow interpretation with respect to its
applicability. The very nature of the Rule itself has
lead to this departure away from it being applied in
full force, as was demonstrated in both the relatively
recent cases of United States v. McNab 47 and
Pasquantino v. United States48. In both cases, the
courts extended the comity doctrine, and went so far
as to not only adopt but recognise the foreign laws as
interpreted by foreign enforcement officials despite
the fact that the prosecution charges had been
brought under U.S. criminal statutes49.
The contrary argument to be raised against this trend
is that this is in fact a positive move in the
development of the jurisdiction to impose and collect
taxes. There is an academic proposition that in
permitting enforcement officials to pursue the
application of domestic tax laws through criminal
prosecution in a foreign jurisdiction vitally
implicates national sovereignty, democratic
accountability, and the protection of our personal
rights and freedoms 50. The argument (and in fact

47
48
49
50

331 F. 3d 1228 (11th Cir. 2003).
125 S. Ct. 1766 (2005).
Debenham, Revenue Rule to Revenuer, p.6.
Ibid.
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current reality) being that mechanisms for crossborder enforcement and exchange of tax information
exists through the network of tax treaties 51. These,
Debenham submits, are the proper place for such
enforcement positions to be adopted as they have
been agreed between specific sovereign nation states
52.
Yet the desire for transparency (triggered in part by
aggressive tax avoidance and evasion), combined
with the Lockeian theory of reciprocity 53 has fuelled
several initiatives towards coming to alternative
Revenue Rule.
These include the General
Framework
of
Mutual
Assistance,
which
encompasses exchange of information, assistance in
the recovery of taxes and notification of liabilities54,
and in particular using international law or bilateral
treaties as the vehicle to override or circumvent the

51
52
53

54

Ibid.
Ibid., p.6.
Kovatch, Recognizing Foreign Tax Judgments: An
Argument for the Revocation of the Revenue Rule, Houston
Journal of International Law, [Vol 22: 2000], p.281.
Baker et al., International Assistance in the Collection of
Taxes (2010) Bulletin for International Taxation, p.1.
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Revenue Rule. For example, the European Union
Directive 2010/24/EC55 which requires mutual
assistance from member states with regards to
recovery of claims relating to taxes, duties and other
measures. The OECD has also sought to include a
similar approach via Article 27 as part of its Model
Convention in order to facilitate the assistance and
collection of taxes.
As noted by the Court of Appeal in HM Revenue &
Customs v Ben Nevis (Holdings) Limited and
another,56 the Revenue Rule and support for it
through cross-border assistance in collection of taxes
via alternative international arrangements was that,
this
concerning the
proper ambit of the common law has been
consistently recognised, such that international
agreements are required to depart from this
established position specifically should they wish
to do so.
Why is the SKAT decision by the Court of Appeal so

55

Otherwise known as the Directive for Mutual Assistance in

56

[2013] EWCA Civ 578, at [6].
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problematic?
The SKAT case concerned the infamous cum-ex
scandals that impacted numerous countries across
Europe
Denmark being one. Latin for
the scheme involved the acquisition of
the dividend record date, and delivery of these shares
dividend. To tax authorities, there would appear
momentarily to be two owners of the shares, when in
reality there was only one, making it possible to
obtain two rebates of tax paid only once. In order to
create the impression of dual ownership, it was
necessary for the parties involved to trade huge
volumes of shares concurrently. As a result of the
trades, it was unclear as to which of the possible
of the dividend, as the transactions could generate
several sets of documentation
each reflecting a
different party as beneficial owner.
Under several tax treaties (including the USDenmark double
beneficial owner is entitled to a repayment of the
withholding tax on the dividend. In the SKAT case,
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the position under Danish law was such that a
company paying a dividend was required to withhold
27% tax on the payment of the dividend and pay that
to SKAT (the Danish revenue authority). However,
under the US-Denmark DTC, US pension funds were
entitled to a repayment of the entirety of that
withholding tax. What arose was that as a result of
the cum-ex transactions, multiple claims for
withholding tax refunds could be made in respect of
the same dividend.
desired, and it paid out refunds amounting to billions
of Kroner before it noticed that it was in fact making
multiple refund payments. SKAT then launched an
aggressive legal battle against numbers of parties
who had participated in the arrangements (whether
as ultimate recipients of the refunds or parties who
assisted in some way) in various jurisdictions,
including Malays
claims in the UK saw an action against over 100
defendants with a claim in excess of £1.4 billion in
refunds of withholding tax.
In the High Court, the matter had come before Mr
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Justice Andrew Baker.57 In a detailed and erudite
judgment, in which Mr Justice Baker noted that the
Kildeskattelovens (Danish Withholding Tax Act)
58 and without which,
.59 In considering whether SKAT could
reasonably be said to have suffered loss akin to a
private individual, he noted that it would not have
been necessary for SKAT to mention the Withholding
Tax Act or any other Danish revenue laws; which it
did.60 However, he noted that:
defendant starts with and must be
a completed Form 06.003, as required

foundational allegation that accepting
and paying that claim was (or would be)
a mistake, SKAT being induced by the

57
58
59
60

[2021] EWHC 974 (Comm).
Ibid., at [76].
Ibid.
Ibid., at [85].
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conclude that the tax refund claimed was
61

In considering the long line of cases that lead up to
the hearing before him, Mr Justice Baker understood
and noted that:

dividend tax refund payments is an
sovereign tax authority, and the return of
a payment made by way of dividend tax
refund is in substance a payment of tax,
derives from its power to tax Danish
In noting that one cannot simply ignore the
characterisation of substance, Mr Justice Baker
[and]
stated that:
.62

The Court of Appeal accepted that the starting point
61
62

Ibid., at [86].
Ibid., at [93]-[94].
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was Dicey Rule 3, noting specifically that the
Revenue Rule
[the] enforcement of a direct
. It
accepted the position as set out in Government of India,
along with the cases that had followed and upheld its
rationale. The Court of Appeal went further to state that
the numerous authorities on the matter require the courts
to
really a claim to recov

However, the Court of Appeal then decided to make
a leap of logic by concluding that in fact there was no
tax due from the respondents, as the reality was these
way of fraud. In so stating,
the Court concluded that the claim was not one for
unpaid tax (or even to recover tax), and as there was
no unsatisfied tax claim Dicey Rule 3 was
inapplicable.
The Court of Appeal simply stated (with minimal
explanation) that
.
It substantiated this position by saying that SKAT
was
. This analogy is misplaced and on
the facts cannot be correct. SKAT is the Danish
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function is the administration and collection of taxes.
There has been no denial that it may have suffered a
fraud as a result of the cum-ex transactions, but that
fraud has resulted in a loss to its revenue collection
as opposed to SKAT in any capacity purportedly
acting as a private individual.
Conclusion
Whilst the Revenue Rule may not lead to a palatable
outcome in the SKAT case insofar as the Court of
Appeal may have been concerned, it is not for the
courts to overturn a long-established doctrine in
such a manner. Furthermore, no investigative
probing or consideration was given to the alternative
arrangements that exist globally for the collection of
cross-border taxes. The facts remain that there were
companies, there were shares and dividends, and
there was withholding tax paid to SKAT by those
companies which in turn was refunded to the US
pension funds. None of these facts have been denied
by SKAT, and they are essential to the exercise of
weighing up whether or not a claim falls within the
ambit of being a revenue claim (and thus within the
scope of Dicey Rule 3).
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In failing to set out in any meaningful detail how or
why the High Court was incorrect in its conclusion,
box. This is because if the Revenue Rule only applies
in circumstances where there is a failure by the
taxpayer to pay tax at the point of assessment (as
opposed to actions for the wrongful recovery of a
refund of tax), then the Rule is far more limited in
scope than what doctrinal precedent has set out. This
in turn has significantly wide ramifications for not
only the courts applying the Revenue Rule, but the
collection of taxes in a world which is increasingly
globalised with mobile economies. It waits to be seen
whether this matter will be appealed and considered
by the Supreme Court.
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CRYPTOASSETS: A NEW WEAPON OF
MASS DESTRUCTION?
David Southern QC and Oktavia Weidmann

1.

What are cryptoassets?

It is often said that cryptoassets have become
mainstream. That is not quite correct. What is true
to say is that the expansion of cryptoassets has been
unrestrained and uncontrolled. That applies to
many forms of intangible assets. However,
intangible assets in general go back to something
outside themselves. In contrast, cryptoassets may
indeed have value, but that value is solely derived
from a perceived scarcity as their value does not
reflect an on-going business, a debt obligation,
physical assets, a concept which may produce
practical results, a design, a market. Cryptoassets go
back to nothing outside themselves. They are
entirely self-contained. The asset does not represent
anything. It is the asset.
Cryptoassets are a new category of asset. The
precise legal label which is attached to them is
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secondary. Cryptocurrency is a subset of
cryptoassets. The most common and best known
form of cryptocurrency is bitcoin.
Cryptoassets have the following characteristics:
1.

They do not go back to anything outside
themselves. They are self-contained and
self-existent. They have no spatial
reference and are purely electronic.
Cryptoassets are simply a form of
electronic communication combined
with human hope or ambition.

2.

They are not attached to any state or
jurisdiction or entity. There is no central
point of control. They are not governed
by a central bank, a board of directors,
an issuing authority or physical
constraints.

3.

There is no register of the existence or
ownership of cryptoassets. There is no
land register, share register, bank
account, public document which tells you
that a cryptoasset exists and who owns it.
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Those entitled to them are wholly
anonymised. Things may, however,
change in the near future.
4.

Fungible
cryptoassets,
like
the
cryptocurrency bitcoin, can be traded, or
exchanged, one for another. They are
held and managed in the form of a
blockchain
on
numerous
linked
computers as fungible electronic units.
In a minority of cases, cryptoassets are
non-fungible tokens (NFTs). NFTs have
unique
identification
codes
that
distinguish them from each other. They
are a digital representation of physical
assets, like artwork, sports cards and
rarities but they have recently been used
in private equity and real estate deals.
NFTs a held on or through a single
computer. In either case, cryptoassets
are only accessed by an encrypted
electronic key personal to the holder.

5.

Cryptoassets only have value so long as
(i) their number is restricted, (ii) people
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want to hold them and are prepared to
pay for so doing, and (iii) more people
want to hold them than holders want to
monetise them.
6.

Unlike, say, bank money, bitcoin is held
on a distributed ledger system, i.e. a
number of computers (nodes) each of
which maintains a ledger using the
blockchain-data-structure. Blocks of
transactions are chained together which
is why this database architecture is called
The originality of the
Bitcoin consists in the blockchain, which
provides a way of maintaining, managing
and altering the ownership of the items
of cryptocurrency held in the blockchain,
where there is no ledger maintained or
controlled by a single person or
authority.

7.

The number of bitcoin represented in the
blockchain database is slowly increased
at a declining rate of increase by mining,
i.e. by the award to nodes of additional
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units for confirming transactions. When
the overall limit of units is reached in
about 2140, the question arises, how will
bitcoin be transferable if there is no
incentive to maintain the systems
necessary to confirm the transfer? If
non-transferable, it will rapidly become
valueless.
8.

The units are indestructible. So if units
are lost because passwords are lost or
owners disappear, they remain fixed in
the system, which will become gradually
occupied by frozen units.

9.

The blockchain is unalterable. Past
transactions cannot be erased. The only
alteration possible is to add new
transactions. The distributed peer-topeer system consists of members whose
computers maintain individual copies of
an
append-only
blockchain-datastructure. History of transaction data is
the heart of any blockchain.
The
blockchain maintains the history of all
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transactions that have ever happened by
storing their transaction data in the
block-chain-data structure in the order
in which they occurred. Hence, the
extraordinary
demands
which
cryptocurrency imposes on computing
resources.
2.

Regulation

Non-identification of owners of cryptoassets may
soon be a thing of the past. UK crypto firms have
until 31 March 2022 to align themselves with antimoney laundering (AML) laws or leave the country.
On that same day, the EU parliament votes on an
AML regulatory package that would make it
mandatory for financial institutions to reveal
information on various parties dealing with
allow anyone to hold, store and transfer crypto
assets without
a financial
institution or credit service provider, would have to
shut down in the EU if the draft legislation was
implemented.
Hence, the title to this piece.
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3.
From fear to greed
cryptoassets work

or, how do

To understand how cryptoassets work, one has to go
back to the beginnings: Bitcoin. On 31 October
2
Satoshi Nakamoto published a White Paper called:
-toThe timing should be noted. Lehman Brothers had
filed bankruptcy on 15 September 2008, though it
later turned out that the business was completely
solvent. The break-up process saw the selling of the
September 2008.
The atmosphere in those days was grim
huge
stock market losses were followed by the AIG
bailout by the US government with 85 billion US$
and the 250 billion US$ support program for nine
big US banks. The UK government had been obliged
to take over the Royal Bank of Scotland (then the
biggest bank in the word) and Lloyds (which had
retained an aura of financial solidity until the
catastrophic acquisition of the HBOS group).
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The Manhattan bankruptcy judge in the fire sale to
Barclays famously said:
"I have to approve this transaction
because it is the only available
transaction. Lehman Brothers became a
victim, in effect the only true icon to fall
in a tsunami that has befallen the credit
markets. This is the most momentous
bankruptcy hearing I've ever sat through.
It can never be deemed precedent for
future cases. It's hard for me to imagine a
similar emergency."
Thus, the new asset class was invented amidst a
financial crisis and a substantial lack of confidence
in the traditional banking system.
The anonymous author(s) outlined in the White
paper a vision how individuals could digitally hold,
send and receive items of value without a trusted
intermediary in the middle. So the novelty is that
the middle man is cut out
no bank or payment
processor would stand in the middle between the
persons sending and receiving those items of value.
No central register would exist to hold them. The
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transactions would
intermediary.

not

pass

through

any

On 3 January 2009, the software for that process
was released and the first bitcoin was minted and
the bitcoin network was launched. Money wired
between private clients of banks often takes two
days or more to be processes as the banks involved
in the transaction need to come to a consensus over
the status of the accounts.
That process produces an audit trail, which allows
external verification. With bitcoin, the process was
speeded up by using a single distributed database,
that is accessible to everyone
around the world. Bitcoin stands also for a
decentralised system: anyone can access and view
the balances and submit transactions at any time
without any centralised authority controlling the
system. To recap: a database is distributed and
maintained on a decentralised and permissionless
basis.
A value transfer on a peer-to-peer basis without a
trusted intermediary has an advantage: if the status
of a database can be agreed at any time, the usual
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delays of the syncing of the databases of two banks
can be reduced significantly.
The concept of bitcoin picked up rapidly. The fear of
a banking crash driving its invention was
substituted by greed of higher and higher returns
from a dollar parity in February 2011 to an amount
of $47,000 per bitcoin (abbreviated at BTC in the
markets and XBT by ISO) today.
One needs to consider how a transaction in bitcoin
works in order to appreciate the economic potential
as well as its potential downfall. In the following, it
is illustrated how a transaction in cryptocurrency
may work:
1.

If A wants to send 5 bitcoin to B, it sends
5 bitcoin
to all computers that run a copy of
the current bitcoin database. A has a
unique password which is called a
message so that the network knows the
message is coming from her and not
anyone else.
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2.

Computers in the bitcoin network
confirm that A has 5 bitcoin to send
because they each have a copy of the
current database. The transaction has
only been proposed at that point. No
At that stage, transactions are in a
await
confirmation. The system can rapidly
distribute the message to ensure every
participant is aware of it because they
are not settled yet.

3.

When A proposes her transaction to the
network, other participants are sending
messages as well, wanting to send their
bitcoin to various recipients. At that
stage, the
which are computers around the world.
The miners aggregate groups of valid
new transactions
, and
propose them for settlement.

4.

At any given time, thousands of miners
are competing with each other for the
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right to settle the next block. The
competition involves solving a complex
mathematical puzzle (a list of characters
which represents
in order to solve the puzzle, the task is
to find the correct input so if it is put in,
the result is the correct output).
5.

Miners can propose a new block only if
they solve the current puzzle. If a miner
is able to successfully add a block to the
blockchain, they will receive 6.25
bitcoins as a reward. This payment is
what incentivises miners to perform the
work necessary to verify transactions and
maintain the database.

6.

Once a miner solves the puzzle, it can
post the solution and propose a block of
transactions to the network, and other
members of the network check the work.
If the transactions are valid and the
solution is correct, network participants
update their copy of the database to
reflect the new transactions. At that
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settled.
4.

Cryptoassets as property

Cryptocurrency is an intangible asset, i.e. property
and neither a currency nor cash nor a financial
instrument for accounting purposes.
HMRC defines cryptoassets
secured digital representations of value or
contractual rights that can be transferred, stored
and traded ele
[CRYPTO010100].
HMRC defines 4 types of cryptoasset
Exchange
Utility tokens
Security tokens
Stablecoins
Stablecoins are cryptocurrency automatically
pegged to the value of a fiat currency, e.g. the US$.
Property is a legal concept. It consists of rights in
something or to something, such as land, a share,
intellectual property.
Lord Wilberforce provided a classic definition of
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property in National Provincial Bank v Ainsworth
[1965] 1 AC 1175. To establish the existence of an
asset, its ownership and the ability to realise its
value three elements are required:
1.

Identification of the thing owned

2.

Identification of the owner

3.

A mapping of the owner to the object
through a register or record

These are ordinarily functions of a legal system
created and operated by or through a territorial
state.
Private persons may of course agree amongst
themselves how to create, distribute and give effect
-foragreements amongst insurers are a species of this.
Set off is an informal and widely practised
commercial remedy. Members of a lottery syndicate
may agree amongst themselves how any winnings
will be distributed.
Cryptoassets do not fall within these criteria.
Cryptoassets seek to by-pass

124

involvement. It does this through a distributed peerto-peer system of ledgers embodied in a blockchaindata-structure which allows individual ledgers to be
created and altered where there is sufficient
consensus.
Moreover, the use of a blockchain or distributed
ledger technology does not give rise to a contractual
relationship between parties. It is simply an entry in
a decentralised, shared register. That makes the
classification of cryptocurrency as a chose in action
doubtful.
Cryptocurrency is not money or a money equivalent.
In a fiat-based system, money is anything which the
state orders to be and the market accepts as being
money. Money is issued by central banks in return
for securities, which are simply promissory notes
issued by the government. In theory, the monetary
supply is unlimited. The monetary system is openended.
Money does not exist in a separate bubble. It is
related to the general outputs of an economy. The
money supply expands and contracts as the
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economy waxes and wanes. By contrast
cryptocurrency only exists in a finite number of
electronic units. It is a close-ended system, and the
value of the units depends upon the operation of a
market bringing buyers and sellers together.
The accounting definition of derivative is wellknown. It is set out in IFRS 9, Appendix A. The
same definition is to be found verbatim in FRS 102,
Appendix.
A financial instrument or other
contract with all three of the following
characteristics:
(a) its value changes in response to the
change in a specified interest rate,
financial
instrument
price,
commodity price, foreign exchange
rate, index of prices or rates, credit
rating or credit index, or other
variable (sometimes called the
'underlying'), provided in the case of a
non-financial variable that the
variable is not specific to a party to
the contract;
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(b) it requires no initial net investment or
an initial net investment that is
smaller than would be required for
other types of contracts that would be
expected to have a similar response to
changes in market factors; and

There is one element missing from this definition:
stochastic replication. A derivative is a derivative if
it can be stochastically replicated by using
combinations of other financial instruments, cash
and/or derivatives.

financial instrument whose value depends on the
value of other, more basic, underlying variables.
Crypotocurrency has none of these characteristics
As regards (a) the underlying is the
cryptocurrency itself.
As regards (b) the full cost of the net
investment has to be paid up front.
As regards (c) settlement is not at a
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future date.
As regards stochastic replication, as there is no
underlying there is nothing to replicate.
Cryptocurrency is a decentralised non-issued form
of electronic property, which is unitised and is
fungible. Crucially, and unlike money, the number
of cryptocurrency units is limited to a fixed overall
number.
Unlike dematerialised securities or a bank account,
cryptoassets do not go back to anything outside
themselves. They are created and exist within a selfexistent world. Cryptoassets are a particular type of
asset which are created and only exist in electronic
form, and are stored on a mainframe computer or in
the cloud.
use cryptographic
codes that allows users to receive cryptoassets into
their account. The centrality of encryption is the key
feature of cryptoassets. Access to that database is
secured through (i) a public key, and (ii) a private
key. By means of a public key, the holder can access
the network. By means of a private cryptographic
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key, he can access his particular holding within the
network. Unlike, say, a bank, there is no central
controller of information who can also access
accounts.
5.

Location of cryptoassets

Cryptoassets exist in the cloud. Cryptoassets are
digital in nature.
location of the cryptoasset will be determined by the
residency of the be
In other words
cryptoassets are connected both for international
private law and tax purposes with the state of
residence of the owner. Whether a cryptoasset
represents another underlying asset may be relevant
to its location. For this reason, HMRC adopts a
bifurcated position on cryptoassets' location:
a)

If there is an underlying asset, as is likely
to be the case in respect of NFTs and
Stablecoins, then the cryptoasset inherits
its underlying asset's status. For CGT
purposes, TCGA 1992, ss 275-275B
apply.

b)

if there is no underlying asset, as will
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always be the case with unbacked
exchange tokens like Bitcoin, the only
identifiable party is the beneficial owner
of
the
cryptoasset in
question.
Accordingly, HMRC takes the view that
cryptoassets without underlying assets
are to be taxed based on the residence of
the beneficial owner as determined by
the Statutory Residence Test.
If cryptoassets are regarded as capital assets, then
TCGA1992, ss 275-275B provide an exhaustive list
of the different types of assets for CGT purposes and
their location. The Society of Trusts and Estates
Practitioners takes a different view with respect to
cryptoassets without underlying assets, criticising
HMRC's stance as lacking legal basis. The solution
proposed by STEP looks instead to the location of
the private key, the tool used to implement any
cryptoasset transaction. However, the location of
the private key will simply be that of the legal or
natural person who is the owner, so this
reformulation may add little of substance.
6.

Tax considerations
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When new forms of property and commercial
activity come into being, tax systems face a
dilemma: whether to adopt existing rules to cope
with the new entrants, or to introduce new special
rules.
As cryptocurrency is not money, it must be
property, i.e. an asset capable of valuation in terms
of money other than money itself. That puts
disposals of assets within capital gains tax, unless
the activity of holding or disposing of
cryptocurrency constitutes a trade.
assets
do not constitute currency or money and that they
are to be taxed based on their nature and usage.
To decide whether an activity is trading, it is
necessary to consider all the circumstances. The old
ad
superseded.
Most individual holders venture into cryptoassets as
a sideline from their main economic activity. The
complexity of the transaction authentication system
on the blockchain may be a barrier to systematic
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and repeated transactions. Accordingly, it
difficult to fit isolated transactions into a
(IRC v Livingstone).
cryptoasset investors do not typically seek
of finance beyond their own means
cryptoassets (Wisdom v Chamberlain).

may be
pattern
sources
to buy

The tax principles are:
a)

Cryptoassets are in principle investment
assets held for capital appreciation.

b)

If used as a reward for services substitute
for
money
payment,
the
tax
consequences are the same as if money
had been used. For PAYE and NIC
purposes, cryptoassets are regarded as
2003, s 702.

c)
estate for inheritance tax purposes.
d)

If the buying and selling of cryptoassets
is undertaken on a regular and
systematic basis, including mining, the
result of the activity is trading and
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subject to tax on income.
e)

Loss of cryptoassets does not give rise to
a disposal but may give rise to a
negligible value claim.

f)

Cryptoassets are valued by reference to
their market value at the time of
acquisition or disposal.

g)

The pooling rule in TCGA 1992, s 104
applies to cryptoassets on the basis that
without identifying the particular assets
. So when there
is disposal out of the pool, there is a part
disposal and the standard past disposal
calculation has to be performed.
However, this can only be done from the
Two different
cryptocurrency
holdings
are
two
different assets.

h)

Cryptoassets are located where the
owner is resident.

It follows that for capital gains tax purposes
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disposals of cryptoassets will give rise to gains and
losses for CGT purposes converted into sterling at
the then prevailing rate of exchange of the
cryptocurrency for £, subject to the pooling rules.
For individuals, capital gains treatment carries with
in the advantage of the Annual exemption for the
first £12,000 of gains.
If a UK resident taxpayer is taxed on the remittance
basis, then as a rule foreign income and gains are
only taxed in the UK to the extent to which they are
remitted to the UK.
A taxpayer who holds cryptoassets and become UK
resident will automatically give a UK situs to his
cryptoassets.
However, traditional taxation systems depend upon
the existence of public information and audit trails.
Because of the anonymous, cryptographically
protected nature of the asset, the disclosure of
cryptocurrency holdings and disposals has been
largely a matter of self-reporting. There is no
cryptocurrency system that prohibits anonymous
transactions or has robust controls to prevent illicit

134

use. Indeed, such a system might have little
attraction. The existence of a central controller is
the exact opposite of a decentralised append-only
blockchain-data-structure
7.

Realising value from cryptoassets

Cryptoassets can only have value to the extent that
they interact with the real world.
Cryptocurrency is a commodity-based system. The
commodity has no use (unlike aviation fuel or pork
bellies). It can only be turned into actual value by
converting it into money.
A Distributed Ledger System (DLS) means that
there is no central ledger of client accounts. Instead
the ledger is shared by a very large number of linked
computers. This allows value to transfer directly on
a peer-to-peer basis without a trusted central
intermediary.
The demand for money is the demand for real
wealth capable of being monetised. Otherwise a
commodity-based system would by hopelessly
inflexible, and a fiat-based system would be in
danger of uncontrolled monetary expansion.
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Bitcoin is stored in a cryptocurrency wallet outside
of the exchange, which gives the holder control over
and access to their units through their private key.
Online wallets are known as hot wallets. Hot wallets
are wallets that run on Internet-connected devices
like computers, phones, or tablets. This can create a
vulnerability because these wallets generate the
private keys to your coins on these Internetconnected devices.
A cold wallet stores a user's private key on
something that is not connected to the internet and
can come with software that works in parallel so
that the user can view their portfolio without
putting their private key at risk.
When transactions are agreed, either through
private contract or through a cryptocurrency
exchange, transactions are grouped together in a
block, rather like an intra-bank clearing system.
This has to be validated by a sufficient number of
participants in the system to take effect. A
successful miner produces a new blockchain
database. When this is adopted, the transactions in
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the chain are completed. The ownership and
transfer of holdings is anonymised. Holdings can
only be adopted by a cryptographic key and in the
absence of a central register this is only held by the
owner. On the cryptocurrency block chain, only a
user's public key appears next to a transaction.
To convert cryptocurrency into cash and move it to
a bank account, you can use two ways: either via a
third-party exchange broker where you can sell
bitcoin and buy the equal value in GBP. They
exchange cryptocurrency against for cash at a given
rate, for example bitcoin ATMs in the UK.
Alternatively, you use a peer-to-peer transaction to
sell bitcoin which is a more anonymous way to cashout.
8.

Accounting aspects

In the case of individuals, gains or losses are
recorded on a realisations (cash) basis.
For accounting purposes, the various characteristics
of cryptocurrency are summarised in IFRS IC as
being:
a digital or virtual currency
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recorded on a distributed ledger that uses
cryptography for security, b) not issued
by a jurisdictional authority or other
party, and c) does not give rise to a
contract between the holder and another
The central issues are:
(a)

whether cryptocurrency is to be
accounted for at historic cost or fair
value less costs to sell,

(b)

impairments

Whether a cost model or revaluation model or fair
value model is adopted will depend upon how
cryptocurrency is classified. Given that there is no
definitive categorisation (financial instrument,
inventory, cash equivalent, intangible fixed asset)
there will be a temptation to choose a classification
which accords with the preferred accounting
outcome. If a revaluation model is adopted, then we
are back to the problems of the early 1980s when the
use of off-balance sheet accounting for financial
instruments created hidden profits or (more
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commonly) hidden losses. Moreover, if impairments
are recognised under a revaluation model, but
increases in value above cost are not recognised, tax
hedges will be created. On the other hand, the
inherent illiquidity of cryptocurrency (76.3% of the
circulating bitcoin supply) makes the application of
fair value accounting impractical.
9.

Conclusion

We as authors cannot say where the future of
cryptoassets lies. We think it is quite hard to predict
as people are still in the dark about its beginnings.
Two questions remain open despite the steep rise in
value of cryptocurrencies like bitcoin: who were the
mysterious inventor(s) of bitcoin and what were
their intentions? Did an ambitious Japanese
cryptographer invent cryptocurrency who wanted to
are executed outside the traditional banking system
with less transaction costs, speedier execution and
less control in a peer-to-peer system that cannot be
tampered with? Or were the inventors of crypto
people who saw it as a get-rich-quick-scheme which
also allowed them to circumvent the taxman?
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Crypto flourished thirteen years in the depth of the
internet without being overly scrutinised by
governments around the world for its anonymity,
flexibility and speed. On 29 March 2022, we saw
hackers stealing cryptocurrency worth $600 million
twork.
It was not the first and will not be the last crypto
heist. The bitcoin blockchain itself has never been
successfully hacked, and it has also never been shut
down, even for short periods, due to its
decentralised nature, the blockchain being
constantly reviewed by the entire network and its
approval process by all nodes. Governments cannot
shut down the entire cryptoasset world. but they
may be able to put regulatory burdens on part of its
players. Thus, only time will tell if crypto comes out
of the cold, or if it will melt like snow in the digital
wallets of its users.
Fact is: crypto is there. It is not going to be
uninvented. And it is important to seek to get its
measure.
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TRANSFER PRICING: HISTORY, LESSONS
AND EXPERIENCES AS A LITIGATOR
Porus F Kaka*

1. Global history of transfer pricing
Transfer pricing came into the international tax
lexicon in 1968 when the United States for the first
time introduced it in federal tax legislation. This was
followed by several European countries, including
France (1973),1 Germany (1983)2 and the United
Kingdom (1988).3 Most of the developing world
* Porus F. Kaka graduated from Harvard Law School in 1991
earning an LLM and is a Senior Advocate (India) and Barrister
(England & Wales). I also extend gratitude to Aditya Vora,
without whose help this article, prepared in a relatively short
time, could not have seen the light of day.
Thinker,
Teacher, Traveler: Reimagining International Tax. Essays in
Honor of H. David Rosenbloom (2021, IBFD Books), available
here: https://www.ibfd.org/shop/Thinker-Teacher-TravelerReimagining-International-Tax
1. PwC, International Transfer Pricing
France, available at
pwc.com/gx/en/international-transferpricing/assets/france.pdf (accessed March 20, 2022).
2. PwC, International Transfer Pricing
Germany, available at
pwc.com/gx/en/international-transferpricing/assets/germany.pdf (accessed March 20, 2022).
3. PwC, International Transfer Pricing
United Kingdom,
available
at
pwc.com/gx/en/international-transferpricing/assets/ united-kingdom.pdf (accessed March 20,
2022).
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through the late 1980s and early 1990s had relatively
closed economies, including especially China and
India, hence the need to have such regimes was not
felt as a necessity.
The international transfer pricing regime operates on
the assumption that each associated enterprise
same enterprise, in a multinational group as a
separate legal entity and is considered to ensure the
This assumption was accepted by the OECD in the
1979 Report on Transfer Pricing and Multinational
Enterprises, its first significant contribution on the
subject.4 The report largely stemmed from the 1968
Regulations on transfer pricing issued by the US
Internal Revenue Service. The OECD 1979 Report
helped homogenize the law on transfer pricing
globally. The emphasis of the 1979 OECD Report was
on traditional methods such as comparable
the price of the transaction is compared directly with
that of a comparable transaction. The other
4.

OECD Report of the OECD Committee on Fiscal Affairs on
Transfer Pricing and Multinational Enterprises 1979, Annex,
paras. 1-2, Primary Sources IBFD.
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traditional methods promoted by the 1979 Report
were the resale price method and the cost-plus
method. In the former, the resale margin between the
transactions is compared, whereas in the latter, the
mark-up over the cost between the transactions is
compared; to determine whether the transaction is at
5
1.1. 1995 OECD Transfer Pricing Guidelines
The difficulty in application of the CUP and other
traditional methods created a rift due to the inability
to find appropriate transactions and comparables.
This led the United States in 1994 to introduce new
transactional methods in its transfer pricing
regulations. The OECD followed suit with the first
Transfer Pricing Guidelines in 1995. The
development of the transfer pricing regime has seen
a visible shift to the transactional methods because of
increased globalization and the resultant integration
integration has made MNEs and their supply chains
ever more unique, straining the capacity of Revenue
authorities to find applicable comparables to

5.

Id., at paras. 56 and 63.
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The 1995 OECD Transfer Pricing Guidelines
accepted this difficulty. The Guidelines noted that
the traditional methods may not be applicable to all
scenarios and thus the use of transactional methods
may, in rare cases, be required. The two transactional
methods adopted were the net margin method and
the profit split method. In the former, the net profit
earned by the controlled enterprise to a base is
compared relative to the same ratio achieved by the
independent
enterprise
undertaking
similar
operations. In the profit-split method, the profit an
independent enterprise would have expected to gain
in a given set of transactions is identified and
compared with the controlled enterprise. However,
the use of transactional methods was greatly
discouraged in the 1995 Guidelines.6
1.2. 2010 OECD Transfer Pricing Guidelines
With passing time, the limitations of the traditional
methods became more apparent, and the
transactional methods became popular among
practitioners and the revenue alike. The 2010 OECD

6.

Id., at paras. 3.2, 3.5 and 3.49-3.57.
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Transfer Pricing Guidelines recognized this
limitation of traditional methods and approved the
use of the transactional methods at parity. The 2010
Guidelines though tried to hold ground stating that
the most direct means of establishing whether
conditions in the commercial and financial relations

where transactional profit methods are found to be
more appropriate than traditional transaction
7

Further, in the transactional methods, the OECD
Guidelines emphasize that individual transactions
are compared, requiring that the methods be used to
In practice, however, it is
difficult, given the nature of the methods, to restrict
the analysis to the particular transaction and so
invariably the analysis spills over to the aggregate
transactions of the enterprises. The 2010 Guidelines
accept that the transactions may have to be evaluated
8

7.

OECD - Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations 22 July 2010, paras.
2.3 and 2.4, Primary Sources IBFD.
8. Id., at para. 2.57.
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on an aggregate basis, at least in some instances,
instead of an evaluation at the transactional level. 9
The 2010 OECD Guidelines also highlight the
further issues for the transfer pricing regime. The
common structure involves a centralized principal
parent normally in a low-tax jurisdiction which is the
primary risk-taker of the MNE group. Intellectual
property ownership is also transferred to the central
MNE parent.10 This would also mean that the
subsidiaries of the MNE in high-tax jurisdictions are
converted into limited risk-takers.
In summary, by 2015 the earlier acceptance and
to significant practical difficulties of finding
appropriate comparables, allocating risk, nature of
capital and valuation of intangibles. There were
concerns also with the fundamental assumptions of
synergies. The difficulty in delineating and
identifying the true FAR (functions, assets, and risk)
of the transaction as presented by the taxpayer and

9. Id., at para. 9.94.
10. Id., at para. 9.1.
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its sequitur, the ability of the revenue to challenge the
same brought about significant changes with the
2017 OECD Transfer Pricing Guidelines.
1.3. 2017 OECD Transfer Pricing Guidelines in a
post-BEPS 1.0 world
Under the 2010 guidelines it was explicitly provided
that the Government reserved the right to
recharacterize or disregard transactions that lack
economic substance11 or that lack commercial
rationality.
The BEPS Action Plans requires work on transfer
engaging in transactions which would not or would
12 and
also clarify the circumstances in which a transaction
can be recharacterized.13
The 2017 guidelines therefore deal with this
paradigm in the following manner:
transaction by giving particular emphasis to the
11. Id., at paras. 1.64-1.65.
12. OECD, Action Plan on

Base Erosion and Profit Shifting, p.
20, Primary Sources IBFD.
13. Id.
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conduct of the parties.14 Secondly, the 2017
Guidelines remove the specific suggestion that
transactions can be disregarded only when the
economic substance differs from form. It adds a
vague test that elaborates on the instances in which
the transaction can be disregarded, giving primary
impetus to the conduct of the parties, regardless of
the content of the contracts.15 Thirdly, the
restrictions to disregard the transaction in
paragraphs 1.64 and 1.65 under the 2010 Transfer
Pricing Guidelines was removed and in place the test
transactions.16 The meaning of commercial
rationality is also elaborated through examples.
Finally, the most significant changes in the
Guidelines appear in the delineation of the
transaction. The 2017 Guidelines remove the regard
17

The emphasis therefore appears to be in finding
14.

OECD - Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations (2017), paras. 1.33-1.50,
Primary Sources IBFD.
15. R. Collier & J. Andrus,
Length Principle After BEPS p. 199 (Oxford University Press
2017).
16. OECD Guidelines, supra n. 14, at para. 1.122.
17 Id., at, para. 1.43; Collier & Andrus, supra n. 15, at p. 200.
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same time not ignoring the form save and except
when the transaction lacks commercial rationality. 18
Thus the emphasis is a subtle yet broader shift into
fi
elusive
the transaction and/or recharacterizing the same, yet
within the overall form, finding the true substance,
through evaluation of the conduct rather than
through the different terms of the conduct.
It is a moot point whether this is trying to fit a square
peg in a round hole, since if the conduct and terms
are significantly different, so as to require or
necessitate the reworking of the FAR, effectively the
form of the transaction is being ignored.
One fully agrees with the concerns that the terms of
the contract at times cannot encompass the totality
of the role which the parties to the contract will play;
conduct
significant issues in subjectivity and evidentiary
issues as to the manner of proof required both to
prove and/or disprove conduct and consequentially
the valuation issues on the same.

18.

OECD Guidelines, supra n. 14, at para. 1.122.
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At times the vagueness in these guidelines could itself
surmount to a significant problem in the courts. The
Federal Court of Australia in Commissioner of
Taxation v Glencore Investment Pty Ltd [2020]
FCAFC 187 rejected the reliance of the Tax Officer on

19

There were two other major changes brought forth
through the 2017 Transfer Pricing Guidelines that
merit a discussion.
1.3.1. Risk allocation
As alluded to above, with the BEPS reports and the
resultant changes in the 2017 Transfer Pricing
Guidelines, the emphasis changed from formal
contracts between the AEs to the actual conduct of
the AEs.
Corollary, the function undertaken, risks assumed,
and the assets utilized by the enterprise in a
particular jurisdiction is also scrutinized differently.
In the pre-BEPS regime, a requirement that the

19.

AU: FCAFC, 6 Nov. 2020, Commissioner of Taxation v
Glencore Investment Pty Ltd, [2020] FCAFC 187, para. 153.
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However, post-BEPS and with the 2017 Guidelines,

This is based on the assumption that entities
risks as its financial capacity permits it to assume. 20
In that light then the primary determination of the
functional analysis in any transfer pricing case rests
on the factual determination that the entity of the
MNE group not only bears the risk, but also has the
capacity to assume that risk. This is the integral
element of the shift of the international transfer
pricing regime from form to the substance of the
transaction. The OECD argues that based on this
functional analysis the transaction is more accurately
delineated.
Delving a bit deeper, the 2017 Guidelines assume
to
to the risk, including by diversifying the risk and
having the functional capabilities to mitigate the risk
20.

OECD Guidelines, supra n. 14, at para. 1.60 and sec.
D.1.2.1.3.
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That
is, an entity assumes and bears the risk if it has the
capacity to make and does in fact make informed
commercial decisions regarding whether to take risk,
lay-off risk or decline risk and at the same time have
21

having access to funding to either take or lay-off risk
or to bear the consequences in the event the risk
materializes.22 The entity is not required to have the
funds ready in hand to bear the risk. It should rather
have its independent borrowing capacity.
In summary, as a significant shift from the earlier
versions of the Transfer Pricing Guidelines, the
OECD recommends that the functional analysis of
transfer pricing take into account the conduct of the
parties. Thus, the conduct be examined to determine
which party actually bears the consequences of the
risk in the event of materialization and whether that
same entity bearing the risk has the financial capacity
to take that risk.

21. Id., at para. 1.79.
22. Id., at para. 1.64.
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1.3.2. Intangibles
Another major contribution of the 2017 OECD
Transfer Pricing Guidelines has been on the
intangibles front. The taxation of intangibles has
been a source of much debate and concern over the
past decades. The issue partly stems from transfer of
intellectual property to low-tax jurisdictions at a
relatively early stage of their development. When the
intangible is finally developed, its marketability
warrants payment of, at times, heavy royalty. The
BEPS Reports highlighted this, and the 2017 OECD
Guidelines devoted a complete chapter on the special
considerations for intangibles.
A peculiarity within the intangibles sphere is that
they are hard to value. These intangibles are hard to
value as they are partially developed at the time they
are transferred offshore. No one, let alone the
revenue authorities, are in a position to determine
whether that intangible in the near or late future
would significantly increase in value. The
intangi
time of its transfer to determine the cost base. This
creates a problem for the taxpayer, where in the event
the intangible is commercially successful, the tax

153

y on
post-transfer profitability to make an adjustment to
the sale of the intangible. The temptation to consider
hindsight in the valuation process has increasingly
become a significant pressure, especially from the
CD
discouraged the use of hindsight, the pressure to look
at the actuals was increasing exponentially. 23
The OECD notes that there is an asymmetry of
information between the taxpayer and the
authorities on the commerciality of the intangible. 24
To alleviate some of these concerns, the OECD
recommends that post-transfer results can be taken
into account in certain situations and are presumed
useful to determine whether there were uncertainties
in the valuation at the time of the transfer. This is a
rebuttable presumption. The taxpayer may argue
that given the projections used and the manner in
which the risks were understood at the time of the
transfer, the valuation of the intangible was proper. 25
The taxpayer would have to further demonstrate that
the difference between the valuation of the intangible
23.
24.
25.

OECD Guidelines, supra n. 7, at para. 3.74.
OECD Guidelines, supra n. 14, at para. 6.191.
Id., at para. 6.192.
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at the date of transfer and post-transaction could be
attributed to unforeseeable events that could not
have been accounted for at the time. 26 The
presumption could also be rebutted by the taxpayer
if an advanc
obtained or if the actual valuation of the intangible
was within a 20% range of the projected valuation
used at the time of the initial transfer.27 In a different
world, taking post-transaction information to
determine the a
frowned upon, however, given the limitations with
the current transfer pricing regime, the OECD argues
that these are fully consistent and do not come with
hindsight bias.
2. Lessons and experiences
The objective of transfer pricing was to check
manipulation of prices and shifting of profits by
related parties who have the power to set prices. 28
Hence, the objective being to reduce the power of
global organizations to be able to shift income and
prices into jurisdictions that had low taxes or tax
advantages. When the developing world consisted of
26. Id., at para. 6.193 (i).
27. Id., at para. 6.193 (ii) and 6.193
28. OECD Guidelines, supra n. 4.
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(iii).

closed economies this did not present itself as a
significant problem. As countries started to open
their international trade policies, however, they
rapidly developed transfer pricing regimes in an
attempt to stem the possibility of MNEs to shift
profits out of their respective jurisdictions.
Accordingly, South Africa (1995), Brazil (1997),
China (1998) and India (2002) introduced their
transfer pricing regimes in the years respectively.
India as a strange quirk of faith using perhaps out of
context a comment by the Honourable then Chief
Justice Kapadia in Glaxo (in SLP (Civil) No. 18121 of
2007, dated 26.10.2010) introduced for a brief
period of time transfer pricing to even cover domestic
transfer pricing situations.
The stakes involved in transfer pricing litigation rose
rapidly in various countries, alluding to the
complexity of the transfer pricing regime. To take
India as an example the stakes involved were
reported in the Annual Report of the Ministry of
Finance as under:29

29.

Ministry of Finance Annual Report 2013-14, available at
https://dea.gov.in/sites/default/files/AnnualReport
201314.pdf (accessed March 20, 2022).
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[INR figures in crore]
FY 2001-02 1,220
FY 2002-03 2,287
FY 2003-04 3,432
FY 2004-05 7,754
FY 2005-06 10,908
FY 2006-07 24,111
FY 2007-08 44,531
FY 2009-10 70,016
FY 2010-11 59,602
Transfer pricing litigation has in a very short period
of time become a major component of international
tax disputes. Speaking of myself personally it has
come to occupy nearly 60% to 70% of my litigation
and advisory practice in the last decade. The
principal seat of the Income Tax Appellate Tribunal
in India (Mumbai) has now not one, but two Benches
exclusively set up to hear transfer pricing litigation,
which has exploded.
Transfer pricing in my professional experience and
judgement is
is an attempt to establish conduct of business in a fair
and reasonable manner. Speaking as an individual, it
perhaps frightens me at times to consider the basis of
transfer
pricing
as
a
determination
of
income/profits, dependent on what a third party
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earns.
The two globally divergent methods currently
principle used by most countries such as the OECD
countries and others including India, China, and
South Africa; and formulary apportionment used
primarily by Brazil but might rapidly come into the
international tax world when we embark on the Pillar
One for taxing the digital economy.30
The greatest drivers of the litigation in transfer
pricing revolve around the following areas:
meaning of associated enterprise;
definition of international transaction;
analysis of most appropriate method;
comparability analysis, including the functions,
assets, and risks analysis;
availability
of
uncontrolled
comparable
transaction;
availability of proper comparable; and
valuation of intangibles and what is an intangible.
2.1. Litigation journey
India has had a unique litigation journey in the
judicial analysis of the transfer pricing principles.
30.

under Pillar One.
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This journey consisting of four players, namely the
corporate tax assessees, advocates and chartered
accountants, the Revenue Department and judiciary,
were thrown in without any floats, into the deep end

two decades since then, the country has developed
judicial experience few others can rival, its Revenue
Officers and its judiciary have tested perhaps every
transfer pricing position and situation. The
resulted in judicial decisions on many new transfer
pricing areas and aspects. The efforts to consider for
example the market as an intangible and bring up
concepts such as location savings, are just one
example.31 Credit to some of the positions, which
might have sounded outlandish to begin with, for
consideration is now being seriously considered in
the digital tax proposals.
In transfer pricing litigation while it may be tempting
to win as a litigator on technical issues such as
jurisdiction, procedural matters, and compliances,

31. United Nations 2017 Manual on Transfer Pricing, para. D.3.7.
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etc., it has been my experience that these at many
times, provide only temporary relief to the taxpayer.
For the assessees, far greater precedential value is
there, when a court adjudicates and accepts its
transfer pricing stand and methodology, and that
endeavour in litigation is always preferable in the
long run.
In preparing for a hearing especially on merits of the
transfer pricing position, it is critical that the
evidence before the courts is sufficient to satisfy the
court of the reasonableness of the positions, whether
of the Revenue or the taxpayers. Attempts to justify
extreme positions in my opinion are inadvisable. In
many cases I have found that the evidence is
incomplete and insufficient and requires to be
buttressed, before one can be comfortable or
confident of a particular position. It is critical to keep
this in mind before the litigation reaches a certain
stage, wherein fresh evidence cannot be introduced,
before you step out to defend your client.
A major transfer pricing litigation in India involved
testing a proposition on the relevance of a mutual
agreement settlement (MAP) with a particular
jurisdiction and its transfer pricing relevance when
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considering countries outside the settlement. 32 At
first flush, this proposition seemed difficult and
contrary to the methodology laid down under the
law. However, as many litigations experience bear
out, what seems to be difficult at the outset only
means it requires further work and research. The
rationale of the argument was, however, based on
equity and reasonableness, which as I said earlier is
Having done much spade work in showing an
initially hostile court similarity between the
transactions by the taxpayers in the MAP jurisdiction
and other jurisdictions but going further to establish
its identical nature and acceptance by the
government of its identical nature, finally helped the
is some relevance to MAP settlements, in transfer
pricing disputes outside the MAP jurisdictions.
When one looks back at 20 years of litigation and sees
many of the Commentaries in the OECD Transfer
Pricing Guidelines become more subjective and in
favour of the Revenue, concerns about that is an area
32.

IN: Bom. HC, 25 Mar. 2019, Income Tax Appeal 170 of 2017,
Principal Commissioner of Income Tax v. J. P. Morgan
Services India Pvt. Ltd.

161

of litigation which is not going to go away in a hurry.
The Indian Revenue has received its share of brick
bats for its positions which at times are termed as
difficult not to credit them with developing and
testing new ideas albeit with a resource generation
motive. Many of ideas which at times initially seem
surprising, for example the market is intangible
and/or relevant factor for transfer pricing, is now in
the realm of acceptance in the digital taxable
proposal.
The judiciary equally have excelled themselves when
being thrown into the deep side of the pool and one
one judgment on every troublesome issue under the
length principle!
3. 2019 and beyond
The 2017 OECD Transfer Pricing Guidelines
best suited as MNEs operate in an integrated manner
instead of its constituent AEs acting and transacting
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independently.33
Moreover,
asymmetry
of
information and lack of a robust database of
comparables makes it difficult for the Revenue to
adequately find comparables to make the
appropriate transfer pricing adjustment.
In recognition of these concerns, the OECD
published its Public Consultation Document

Report on the challenges to Pillar One and Two
stemming from digitalisation in October 2020
recognize that the market jurisdictions have a right
in the global profits of an MNE group (Pillar One)
and focuses on the need for a global minimum tax
(Pillar Two).

The OECD on 8 October 2021 issued a statement
discussed in the OECD/G20 Inclusive Framework on
BEPS on Pillar One and Pillar Two.
Pillar 1 seeks to remunerate the market jurisdictions
through the following:
33.

OECD Guidelines, supra n. 14, at para. 1.10.
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Amount A (new taxing right): As per the
statement, a share of residual profit allocated
multinational
enterprises (MNEs) with global turnover above
20 billion euros and profitability above 10%
calculated using an averaging mechanism.34
Regulated financial services are kept out of
scope.
for in-scope
MNEs, 25% of residual profit defined as profit
in excess of 10% of revenue will be allocated to
market jurisdictions with nexus using a
revenue-based allocation key 35
length principle would still be applicable for
the nature of marketing and distribution
functions.36
Amount C (dispute): A binding dispute
resolution process is envisaged dealing with all

Statement issued by Inclusive Framework on 8 October
2021.
35 Statement issued by Inclusive Framework on 8 October 2021.
36 Id.
34
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aspects of allocation under Pillar 1. 37
Pertinently, Pillar 2 deals with Global Anti-Base
Erosion Model Rules. Under the Pillar 2, a minimum
effective tax rate of 15%. As the OECD acknowledges:
Countries that choose to introduce the
Global Anti-Base Erosion (GloBE) rules
have agreed to do so in a consistent and
co-ordinated way. The inter-locking
nature of the GloBE rules means that
their adoption by a critical mass of
jurisdictions will be sufficient to ensure
that MNEs are required to pay the
minimum level of tax on their profits
arising in each jurisdiction where they
operate.

The GloBE rules acknowledge the calls
from developing countries for more
transparent, mechanical, predictable
rules to level the playing field and reduce
the incentive for MNEs to shift profits out

37

Public consultation document: Secretariat Proposal for a
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of developing countries. The GloBE rules
are expected to reduce pressure on
governments to offer wasteful tax
incentives and tax holidays, while still
providing a carve-out for certain income
that arises from real substance.
This is a clear move away from the long-standing and
to a formulary
apportionment method by the OECD. It creates an
entirely new taxing right for states. Additionally, it
also mandates (if the states so chose to accept the
GloBE Rules) a minimum tax be levied on
enterprises. This is an unprecedented shift in the
international tax regime which previously has
limited itself to transfer pricing principles, taxation
and determination of profits being solely based on
5. Conclusion
It would be improper not to mention the complexity
of the current transfer pricing regime that will result
from the move towards subjectivity and the shift to
requirements. Determination will need to be made,
for example, at each stage whether the conduct of the
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AEs in the risk analysis corresponds to their
contractual relationship or whether the conduct
equals the form. Apart from this, the additional
methods and allocation rules under the new Pillar
One and Two will bring their own share of
aid does not bode well for
reduction in the litigation going forward.
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ON THE BREAKDOWN OF THE OECD
TRANSFER PRICING GUIDELINES
Richard S. Collier

The minimum requirements of the OECD Transfer
Pricing Guidelines for Multinational Enterprises and
Tax Administrations (Transfer Pricing Guidelines, or
Guidelines) is that they offer clear guidance which is
capable of being applied in practice and which is
followed by at least OECD Member States. As is
illustrated by the experience from certain important
changes to those Guidelines arising out of the OECD
BEPS project, it seems that all these minimum
requirements are a long way from being met. This
has led to both the former OECD Head of Transfer
Party 6 (which was responsible for a raft of transfer
pricing changes in the BEPS project) to complain
misapplying the Guidelines in a manner which goes
to the heart of the transfer pricing endeavour.
These issues are of immediate relevance to the UK
given not merely the approach of HMRC to this issue
in practice, but also the requirement in section 164(1)
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TIOPA to ensure as much consistency as possible

between the interpretation of the transfer pricing
provisions in UK domestic law and the effect of
article 9 in treaties, interpreted in accordance with
the Transfer Pricing Guidelines.
This article explains the nature of the problem, offers
some thoughts on why these difficulties are
occurring, and suggests how the issues might be
resolved.
The Transfer Pricing Guidelines have always
distinguished between, first, clarifying the nature of
the transaction subject to the transfer pricing rules
(including dealing with any recharacterization
issues) and second, pricing the transaction so
recognised by reference to appropriate comparables.
The changes to the Guidelines made by the BEPS
project significantly bolster this distinction with
extensive new guidance on the first step, which is
now
the transaction.
The centrepiece of this new approach to the
delineation of a transaction is a newly introduced
at the heart of which is a new
follows from
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the fundamental BEPS-originated shift whereby the
importance to the transfer pricing exercise of
functional
activity is markedly increased
and the importance of contracts and legal
arrangements unsupported by such functional
activity is materially reduced.
The topic of risk raises some very difficult issues for
conduct of business. The degree of riskiness
attaching to such matters as a business opportunity;
the ownership of an asset; or the discharge of
contractual obligations, etc. is normally a significant
return. It is also true that there are long-standing
concerns on the part of the tax authorities that risk
may be isolated and parcelled out within a
multinational group driven by tax planning rather
than commercial considerations, with high risks (and
commensurate high returns) being stripped away
from group companies in high tax locations and
diverted to associates in low or no tax locations.
It is therefore no surprise that the treatment of risk
for the purposes of the ALP was subject to an
extensive overhaul in the BEPS project, the goal
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being largely to counter risk-based tax-planning
arrangements by incorporating more reliance on
what are, broadly, substance-based tests. The new
approach to risk centres on a conductwill be regarded as assuming a risk for the purposes
of the transfer pricing analysis.
The control of risk test introduced by the BEPS
changes to the Transfer Pricing Guidelines is
intended to corroborate the contract-based
allocations of risk within a multinational group. The
test therefore forms part of the wider delineation
exercise under which the economically relevant
characteristics of the relevant transaction (which
include the treatment of risk) are identified, thereby
facilitating the comparison of the transaction with
appropriate uncontrolled (third-party) transactions.
In very broad terms, the corroboration is made by
checking that the entity assuming economically
significant risk under the relevant contractual
arrangements possesses and exercises the relevant
decision-making capability (thereby preventing a
purposes). Where the corroboration test is failed, the
contract is ignored and the return from the
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assumption of risk is attributed to the entity (or
entities) that do possess and exercise the requisite
decision-making capability.1 The details of the test
are appreciably more complex that is suggested by
this broad summary.
It should be emphasized that the purpose of the risk
control framework is not to provide a mechanism to
reward all the decision-making by individuals within
the MNE group that contributes in some way to
dealing with risk. Rather, the transfer pricing reward
for such contributions would be an entirely separate
matter, distinct from the control of risk assessment
made in the delineation exercise (which is simply
intended to corroborate the legal booking
arrangements), and often (but not always) a
relatively straight forward transfer pricing matter
given the availability of relevant benchmarking
information.
However, when consideration is given to what is
happening in practice as regards the application of
the risk control framework, all the above statements
It is important to note that the test also requires that the entity
assuming the risk has the requisite financial capacity to do so,
though this aspect of the test (which is less contentious in
practice) is not discussed further here.
1
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about what the result should be are commonly found
to be inapplicable. Rather, the risk control
framework is commonly being interpreted by many
(but not all) tax authorities as requiring a stock take
of all decision-taking within the group relating to a
wide spectrum of risks that are relevant to the
arrangement under consideration. Typically, the
argument is then advanced that the various parties
involved in the risk decision-making process should
share in the resulting profits through a profit split
arrangement, which weighs and then rewards their
respective contributions. This different approach can
lead to a very different outcome in the allocation of
income or profits than would have arisen had the
strict delineation process been followed. This is
because of its extensive, if not excessive, use of profit
split arrangements and its tendency to ignore, or
downplay, the contribution from assets rather than
functions. Given that not all tax authorities are
applying such an approach, another by-product of
the current position is seen in materially increased
dispute between tax authorities.
There is therefore an obvious (and, in practice,
increasingly common) disparity or schism between
what seems to be the required transaction-based
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delineation approach (where the risk control test is
applied simply as a check on the contractual
arrangements) and the approach that a number of
tax authorities often pursue in practice, i.e.
identifying all the functional contributions to the
control and management of risk and rewarding them
through a profit split methodology (which treats the
delineation approach as requiring the immediate
application of a profit split, much as might be done
in applying the AOA in a PE profit attribution
exercise). The existence of this schism is not a mere
detailed technical interpretation issue. It raises
several troubling difficulties about the suitability of
rules that now lie at the heart of the transfer pricing
system. It is hard to overstate the significance of
these issues given the central importance of the new
risk framework rules in the context of the Transfer
Pricing Guidelines; the significance of the emerging
disagreements amongst tax authorities including
HMRC; and the consequences of any break down in
the consistent application of the income allocation
rules by tax authorities across the world.
This leads to the question
what explains this
current situation in which those tax authorities
responsible for producing the new guidance in the
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Transfer Pricing Guidelines seem to have adopted
such materially different interpretations of what it
means and requires?
It is certainly true that the imprecision of the new
guidance does not help. For the risk control test to be
satisfied, the entity purporting to assume the risk

actual

performance

of

that

decision

making

Pricing Guidance on how to assess these matters.
Some cases will be straight forward, with clear
evidence available of the qualifications and
experience of the individual decision maker(s) and of
when and where and in what context the decision was
taken. However, there is significant scope for these
technical tests to become more problematic,
especially where an apparently single decision
relating to risk in fact represents a decision on
multiple aggregated risks.
Individual decisions on risk within a MNE will
typically involve multiple factors (multiple sub-sets
of risk decisions) that require simultaneously to be
weighed up while reaching a decision on a single
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matter (such as whether a business should proceed
with a new product or service). Any one case may
require: appraisals of demand in one or more
markets; an assessment of the legal and regulatory
environment and how it might develop; an
assessment of the prospects of the in-house
technological developments or R+D programs in
progress; predictions relating to competitor activity
and product innovation; demographic changes over
the long-term; etc. This seems an obvious fact and
indeed it is recognised by the transfer Pricing
Guidelines. However, what is less clear (and not
clarified in the Transfer Pricing Guidelines) is what,

decision-making? The issues are particularly
complex where, as is common, the relevant expertise
on a range of different matters is spread across the

decision-making process is adopted for running the
business of the group. In these circumstances, what
level of participation in the decision-making is
required of the legal entity purporting to bear the
relevant risk? Where there are multiple factors or
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risks that need to be weighed in the decision-making
process, how much participation by the purported
risk bearer in each of those factors is required? If
there are five dominant factors, is it enough to have
some participation in, say, three of those factors?
And does it matter how much participation in the
individual factors that is? Or is at least some level of
participation required in all the composite risks that
level of participation to be judged? The problem is
that there are just no answers to these points in the
technical guidance. That means the door is inevitably
opened to different interpretations of whether these
tests are satisfied as a result of the apparent
imprecision in the description of what is required.
As well as the technical imprecision in the new
guidance, there are also other factors that may be
relevant in explaining the polarised interpretations
adopted by tax authorities. For example, the new
rules are in practice inordinately difficult, that is,
onerous, to apply. This is because they require a
highly granular analysis of corporate decisionmaking processes on an entity by entity and business
line by business line basis. It is possible that these
practical issues might also be influencing tax
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authority interpretations of the Guidelines, for
example as seen in attempts to short-cut the required
analysis. However, though other factors such as
those mentioned above may be relevant, it seems
likely that two factors in particular are leading to the
current difficulties. These stem from unresolved
tensions about the direction of future policy on
income allocation which also create wider, more
fundamental challenges for the ALP, and which
derive ultimately from compromises between
delegates made in the transfer pricing work on
Actions 8-10 of the OECD BEPS Project.
The first set of tensions comes from the increasing
reliance of OECD guidance on applying the ALP by
reference to the location of decision-making by
senior individuals. This trend has been seen for
several years and is most clearly illustrated by the
very high reliance of the AOA on the location of
relating to the assumption
and management of risk for the purposes of article 7
of the OECD Model Treaty. The BEPS transfer
pricing work extended the reliance on decisionmaking, not just in relation to the risk control test,
but also more widely (for example, in relation to the
).
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For the tax authorities, a key attraction of anchoring
returns to the location where decisions are made is
that it provides some protection against the sort of
MNE
practices relating to assets and risks
that were targeted by the BEPS project. For some
businesses, such as a global trading business dealing
in financial products, the approach of looking to the
location (or locations) of relevant active decisionmaking by senior personnel delivers a good proxy for
the value contributed. In other cases, such as where
the business operates on a long-term business cycle
and requires significant capital infrastructure (such
as in a business founded on building and operating a
nuclear power plant), it may work less well. Despite
these variations in the suitability of decision-making
as a proxy for the value contributed by an entity (and
despite several other concerns with the reliance on
decision-making at a conceptual, technical and
practical level that are not explored here), it seems
that some tax authorities wish to bolster the transfer
pricing rules with an approach built on an extended
reliance on decision making, even if such an
approach is not always readily reflected in the terms
of the Guidelines themselves.
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The second set of challenges concerns the troubling
impacts from the increasing influence in practice of
the adoption of
through which the OECD Transfer Pricing Guidelines
are being interpreted and applied by tax authorities
and some taxpayers.
emerged shortly before the BEPS Project. The
primary purpose of the term is to emphasize the
location of the substantive functions that generate
profits with a view to drawing attention to the
disparity of any booking of material profits
(including relevant assets and risks giving rise to
profits) in locations other than where those value
creation functions are located.
The idea of value creation has never been presented
in technical terms, but it is commonly understood as
referring to the acts or functions of people (with
seemingly less of an intended emphasis on the
contribution to value from assets, legal rights, etc.).
This absence of any technical explanation inevitably
makes any discussion of the concept of value creation
somewhat loose and imprecise, which means that
taxpayers and tax authorities have adopted a wide
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range of different approaches to try and capture the
essence of what they consider is intended. Another
consequence of the absence of any precise
creation with the existing transfer pricing rules has
never been completely clear.
The revisions made to the Transfer Pricing
Guidelines because of the BEPS Project reflect some
long-standing tensions and disagreements relating to
the ALP, and these also include different views on the
two tensions discussed above, namely on the degree
to which reliance should be placed on the functional
decision-making of senior people and on the degree
to which the notion of value creation is relevant for
the purposes of applying the Transfer Pricing
Guidelines. The different views on these matters
were reflected in drafting compromises made as the
work progressed. The exact meaning and
implications of such compromises may not always
have been completely resolved, but states would
often have been content with the apparent flexibility
they interpreted in the relevant wording. This brings
out the point that, while tax administrations may be
applying the guidance that they have collectively
agreed, the text of the Transfer Pricing Guidelines is
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the product of a process of negotiation between tax
administrations with competing views, interests, and
objectives. Ambiguities in the negotiated text are the
cost of consensus. However, the difficulty is that, in
the issues discussed in this article, we are now seeing
the practical impact of these unresolved issues.
Realistically, the difficulties discussed in this article
can be resolved only by the OECD. Given the nature
and significance of the difficulties, it seems inevitable
that, sooner or later, the OECD will need to restore a
common interpretation by Member States of the
delineation process in general and the risk
framework and control of risk rules in particular.
In the absence of an OECD engagement with these
fundamental policy and technical difficulties that
-length principle it
will be difficult to achieve stability in the income
allocation rules. Unfortunately, the very high level of
OECD focus on the digitalization of business agenda
(including the work on Pillar 1 and Pillar 2), coupled
with the apparently low level of political interest in
ongoing problems with the existing income
allocation rules, suggest it is more likely to be later,
possibly much later. This seems likely even though,
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-length principle will
remain the determining principle for the
overwhelming majority of the global income
allocation system.
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HIGH-NET-WORTH INDIVIDUALS
SETTLING IN PORTUGAL
Rita da Cunha

Portugal offers one of the most competitive income
tax regimes for high-net-worth individuals: the nonhabitual resident (NHR) tax regime. Its most
attractive feature is the exemption for foreignsourced dividends, interest, royalties, rental income,
and capital gains on the disposal of securities and
foreign property, which applies regardless of whether
this income is effectively taxed in the source State.
Reduced rates are available for other income. This
special regime is available for a period of ten years to
those who become tax resident in Portugal and
obtain NHR status. Nationality and domicile are not
relevant. For ensuring certainty as to the taxation of
specific items of income, individuals may request an
advance ruling to obtain a formal position from the
Portuguese tax authorities. This Note provides an
overview of the NHR tax regime and of its advantages
for high-net-worth individuals.
Requesting and maintaining NHR status
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The NHR tax regime requires that an individual is
deemed tax resident in Portugal at any time during
the relevant tax year under Portuguese domestic law.
For this purpose, an individual must (a) spend more
than 183 days in Portugal in any 12-month period
starting or ending in the relevant calendar year, or (b)
have a dwelling in Portugal at his disposal, in
conditions that suggest an actual intention to
maintain it as his habitual residence (e.g., ownership
or lease agreement). In addition, an individual must
(i) be registered as tax resident in Portugal in the
relevant tax year, and (ii) not have been deemed tax
resident in Portugal in the five preceding years. The
application for NHR status must be submitted by the
31st March of the year following the year of
registration.
Once granted, the NHR status lasts for 10 years and
is not revoked where the individual ceases to reside
in Portugal: he may benefit from this special regime
if he is again deemed tax resident in Portugal within
the 10-year period.
Double Tax Conventions and the OECD Model
Tax Convention on Income and on Capital
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play a key role in the operation of the NHR tax
regime
Indeed, the operation of the special provisions of the
NHR tax regime depends on (i) whether a specific
item of income falls within the scope of the NHR tax
regime (according to Portuguese domestic law), (ii)
the allocation of taxing rights between Portugal and
the source State pursuant to a Double Tax
Convention (DTC)1 or the OECD Model Tax
Convention on Income and on Capital (OECD Model
Convention), and (iii) in case there is no DTC
between Portugal and the source State, the latter not
being blacklisted by the Portuguese Government.2
By way of example, dividends paid by a UK company
to an individual with NHR status are exempted from
income tax in Portugal as (i) dividends fall within the
scope of the NHR tax regime (according to
Portuguese domestic law), and (ii) the UK (source

Portugal has over 70 DTCs currently in force, including DTCs
with UK, US, Malta, Cyprus, Russia, China, Macau, Hong Kong,
Singapore, Saudi Arabia, Koweit, UAE, Qatar, Angola,
Moçambique, South Africa, Brazil, Barbados, Panama, India,
and Japan.
2 The list of tax havens published by the Portuguese
Government includes the BVI, Cayman Islands, Guernsey,
Jersey, Isle of Man and Mauritius.
1
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State) has the right to tax such dividends (according
to the Portugal-UK DTC).
Another example: dividends paid by an Australian
company to an individual with NHR status are
exempted from income tax in Portugal as (i)
dividends fall within the scope of the NHR tax regime
(according to Portuguese domestic law), (ii) Australia
(source State) has the right to tax such dividends
(according to the OECD Model Convention), and (iii)
Australia is not blacklisted by the Portuguese
Government (Portugal does not have a DTC with
Australia).
Regarding the role of DTCs within the NHR regime
and the case-law on this issue, it is worth making two
further considerations. First, for the purposes of the
NHR tax regime, it is not relevant whether the
conditions set out in the relevant DTC for its
application are met. Despite relying on the allocation
of taxing rights set out in DTCs, the NHR tax regime
is a special tax regime under Portuguese law which
operates independently vis-à-vis the operation of any
DTC. In turn, the NHR tax regime does not interfere
with the benefits deriving from a DTC.
In a dispute involving income from a life insurance
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policy paid by an entity in France,3 where the
individual with NHR status was also resident in
France (dual resident), the Arbitral Tribunal noted
that the fact that the individual was resident in
France for the purposes of the Portugal-France DTC
did not preclude his residence status in Portugal
under domestic law for the purposes of the NHR tax
regime. In turn, the NHR status of the individual did
not preclude the benefits deriving from the PortugalFrance DTC. In this case, the individual was deemed
resident in Portugal under Portuguese domestic law,
and in France pursuant to French domestic laws
(dual resident). According to the tie-breaker clause in
the Portugal-France DTC, he was deemed resident in
France for the purposes of the DTC. The Arbitral
Tribunal considered that the income at stake fell
article in the DTC and, as
within the Othe
a result, it could only be taxed in the residence State
(France). It followed that Portugal did not have the
right to tax this income.
Secondly, where the qualification of an item of
income under Portuguese law differs from its
qualification under a DTC, it is yet not clear which
CAAD, case n.178/2018-T (25.1.2019). Also: CAAD, case
n.592/2018-T (12.4.2019).
3
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qualification prevails for the purposes of the NHR
regime. In a dispute regarding a liquidation of a
Spanish company,4 the Arbitral Tribunal had to
consider the qualification of the distributions
received by residents in Portugal with NHR status.
Under Portuguese domestic law, the distributions at
bar are taxed as capital gains. However, under the
Portugal-Spain DTC, gains derived from the
liquidation of a company are deemed dividends and
fall within the DTC article protecting dividend
income. The Tribunal decided that the qualification
under the DTC prevailed: the distributions were to be
treated as dividends for the purposes of the NRH
regime. As the Portugal-Spain DTC gives Spain
(source State) the right to tax dividends, this income
was exempted from income tax in Portugal.
In a dispute involving the qualification of income
deriving from derivatives,5 the Arbitral Tribunal
stated that, for the purposes of the NHR regime, the
relevant income had to be qualified according to
Portuguese domestic law. In the case, this approach
meant that the individual had derived capital gains,
that the US (source State) did not have the right to
4
5

CAAD, case n.639/2017-T (15.5.2018).
CAAD, case n.247/2021-T (11.11.2021).
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tax the gains (the capital gains article in the PortugalUS DTC allocates the right to tax to the residence
State Portugal), and therefore the income was not
exempted from income tax in Portugal. While the
issue of conflicting qualifications is not settled by the
Supreme Administrative Court, individuals are
advised to request an advance ruling to the
Portuguese tax authorities.
Ensuring tax certainty through advance
rulings
The qualification of an item of income under
Portuguese law and the relevant DTC (or the OECD
Model Convention) is key for the operation of the
NHR tax regime. As the taxpayer has the burden of
proving the nature of the income,6 and there may
doubts as to the qualification of specific items of
income, advance rulings constitute a valuable
instrument to reduce tax uncertainty.
Urgent ruling requests are accompanied by the
complexity of the matter) and must be issued within
75 days. The request must encompass a draft ruling
CAAD, case n.392/2018-T
n.609/2016-T (20.7.2017).
6
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(20.1.2019),

CAAD,

case

and is deemed approved if the tax authorities do not
issue a formal ruling within the 75-day period. Nonurgent rulings are not subject to a fee and must be
issued within 150 days.
Against this background, it is worth underscoring
that Portuguese tax law is not clear as to the tax
treatment of distributions made by certain foreign
entities, namely entities which are treated as fiscally
transparent in the source State and which do not
have an equivalent in Portuguese law (e.g., US
Limited Liability Companies and UK Limited
Liability Partnerships). It follows that it is unclear
how distributions made by these entities would be
qualified for the purposes of the NHR regime and the
relevant DTC by the Portuguese tax authorities.
Individuals considering settling in Portugal and
requesting NHR status are advised to request an
advance ruling to obtain a formal position from the
tax authorities. The following sections of this Note
focus on items of income raising less doubts.
Dividends distributed by a foreign company
Individuals with NHR status receiving dividends

191

from non-resident corporations7 are exempt from
income tax where the dividends may be taxed in the
source State pursuant to:
(1)

a DTC between Portugal and the source
State, or

(2) the OECD Model Convention, provided
that the source State has not been
blacklisted
by
the
Portuguese
Government,8 and the dividends are not
deemed to be obtained in Portugal (under
Portuguese law).9
Advance rulings have proved useful to clarify the
definition of dividends adopted by the Portuguese tax
authorities. The following two examples illustrate
Under Portuguese law, corporations are resident in Portugal if
they have their head office or effective place of management in
Portugal.
8 Where the dividend is paid by an entity resident in a State with
which Portugal does not have a DTC and this State is blacklisted
by the Portuguese Government, the exemption does not apply,
and the dividend is subject to income tax at the flat rate of 35%.
It is worth noting that, where the entity paying the dividend is
resident in a low-tax jurisdictions, CFC rules may apply.
9 Dividends are deemed to be obtained in Portugal if they are
paid by entities which are resident, have their head office, place
of effective management, or a permanent establishment to
which the dividends are attributed in Portugal.
7
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this point. In one advance ruling,10 the tax authorities
considered the qualification of distributions made by
a
Investissement de Capital Variable
SICAV (investment fund) with head office in
Switzerland. The income derived by the SICAV
(opaque entity under Swiss tax law) was subject to
corporate tax in Switzerland but distributions to
foreign unit holders were exempt from withholding
tax. The Portuguese tax authorities qualified the said

purposes of the Portugal-Switzerland DTC (following
the Commentaries to the OECD Model Convention).
As the DTC allowed Switzerland (source State) to tax
dividends, Switzerland had the right to tax the
distributions made by the SICAV and this income was
exempted from income tax in Portugal.
In a different ruling,11 the tax administration
considered the qualification of a tax credit attributed
by Malta by virtue of a distribution made by a Maltese
company to a resident in Portugal with NHR status.
According to Maltese law, distributions to
shareholders were accompanied by a tax credit of 6/7
10
11

Ruling n.5298/2019 (21.6.2019).
Ruling n.5583/2019 (20.9.2019).
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of the tax imposed on the corporate profits. The
Portuguese tax authorities qualified these

purposes of the Portugal-Malta DTC. As the DTC
allowed Malta (source State) to tax dividends, these
were exempted from income tax in Portugal.
Foreign-sourced interest, royalties and rental
income
Interest, royalties and rental income paid by a foreign
entity are exempt from income tax where they may be
taxed in the source State:
(1)

pursuant a DTC, or

(2) the OECD Model Convention, provided
that the source State has not been
blacklisted
by
the
Portuguese
Government,12 and the income is not

Where the interest and royalties are paid by an entity resident
in a State with which Portugal does not have a DTC and this
State is blacklisted by the Portuguese Government, the
exemption does not apply, and the income is subject to tax at
the flat rate of 35%. Regarding rental income, the rate is 28%.
12
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deemed to be obtained in Portugal (under
Portuguese law).13
As most DTCs concluded by Portugal (as well as the
OECD Model Convention) allow the source State to
tax this income, it will generally be exempted in
Portugal.
Gains on the disposal of foreign real estate
property
Gains from the transfer of real estate located outside
Portugal are exempted where they may be taxed in
the source State:
(1)

pursuant a DTC, or

(2) the OECD Model Convention, provided
that the source State has not been
blacklisted
by
the
Portuguese
Government, and the gain is not deemed

Interest and royalties are deemed to be obtained in Portugal
if they are paid by entities which are resident, have their head
office, place of effective management, or a permanent
establishment to which the payments are attributed in Portugal.
Rental income is deemed to be obtained in Portugal if the
property is located in Portugal.
13
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to be obtained in Portugal (under
Portuguese law).14
As most DTCs concluded by Portugal (as well as the
OECD Model Convention) allow the source State to
tax these gains, these will generally be exempted
from income tax in Portugal.
Gains on the disposal of securities
Gains from the transfer of shares, bonds and other
securities are exempted where they may be taxed in
the source State:
(1)

pursuant a DTC, or

(2) the OECD Model Convention, provided
that the source State has not been
blacklisted
by
the
Portuguese
Government, and the gain is not deemed
to be obtained in Portugal (under
Portuguese law).15
These gains are deemed to be obtained in Portugal where the
property is located in Portugal.
15 In general, these gains are deemed to be obtained in Portugal
where they derive from the disposal of shares in entities which
have their head office or place of effective management in
Portugal. Gains from transfers of shares whose value derives, in
more than 50%, from real estate property located in Portugal
are also deemed to be obtained in Portugal.
14
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Where the relevant DTC does not allow the source
State to tax gains on the disposal of securities, these
will not benefit from the NHR exemption, instead
being taxed in Portugal at the flat rate of 28% (with a
50% tax allowance being available for transfers of
shares in small and medium-sized enterprises).16
Some DTCs concluded by Portugal (e.g., PortugalBrazil DTC) allow the source State to tax gains on the
sale of shares where the individual holds a
substantial participation (e.g., 25% stake). The NHR
exemption should apply in such cases.
employment income
This foreign-sourced income is exempted from
income tax in Portugal where:
(1)

the income is taxed in the source State
pursuant to a DTC, or

(2) the income is taxed in the source State
pursuant to its domestic law, insofar as

16

CAAD, case n.46/2018 (27.9.2018).
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the income is not deemed to be obtained
in Portugal (under Portuguese law).17
Self-employment income
Income from services obtained abroad associated
with (a)
-added activities of a scientific,
, as defined by the
Portuguese Government, 18 (b) intellectual or
industrial property, or (c) providing information
regarding an acquired industrial, commercial or
scientific experience, are exempted from income
tax in Portugal where the income may be taxed in the
source State:
(1)

pursuant a DTC, or

(2) the OECD Model Convention, provided
17

if paid by entities with residence, head office, place of effective
management, or permanent establishment to which the
payments can be attributed to in Portugal. Employment income
is deemed to be obtained in Portugal if derived from activities
carried out in Portugal, or paid by entities with residence, head
office, place of effective management, or permanent
establishment to which the payments can be attributed to in
Portugal.
18
-added activities of a scientific, artistic or
include activities carried out by doctors,
engineers, artists, actors, musicians, tax advisors, university
professors, computer programmers, and directors with
authority to bind the company.
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that the source State has not been
blacklisted
by
the
Portuguese
Government, and the income is not
deemed to be obtained in Portugal (under
Portuguese law).19
high valueobtained
in Portugal is taxed at the flat rate of 20%.
Foreign pensions
Foreign pensions (including lump sums, annuities
or similar payments) are taxed at the flat rate of 10%
where they are:
(1)

taxed in the source State pursuant a
DTC, or

(2) not deemed to be obtained in Portugal
(under Portuguese law).20

Services are deemed to be provided in Portugal if carried out
or used in Portugal, and paid by entities with residence, head
office, place of effective management, or permanent
establishment in Portugal to which the payment can be
attributed to. In general, services fully carried out outside
Portugal will not be deemed as obtained in Portugal.
20 Pensions are deemed to be obtained in Portugal if paid by
entities which are resident, have their head office, place of
effective management or a permanent establishment to which
the payments are attributed to in Portugal.
19
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A foreign tax credit will be available for taxes
effectively paid on the pension income.
Further considerations
The Portuguese tax system has other features that
may be attractive for high-net-worth individuals,
including the following:
Foreign trusts: Distributions received by an
individual resident in Portugal (whether settlor or
beneficiary) from a foreign trust are subject to
income tax at the flat rate of 28% (for trusts in
blacklisted jurisdictions, the rate is 35%). Capital
gains arising from the
or extinction to the settlor are taxed at the flat rate of
28% (for trusts in blacklisted jurisdictions, the rate is
35%). Where received by the beneficiaries of the
trust, this income is treated as a gift and (i) subject to
stamp duty at the rate of 10%, or (ii) exempted from
stamp duty, where the trust funds and assets are not
deemed located in Portugal for the purposes of stamp
duty. Stamp duty is a territorial tax.
Gift Tax: Lifetime gifts between spouses, unmarried
partners, descendants and ascendants are exempt
from tax, except where the respective object is real
estate property located in Portugal, in which case
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they are subject to a levy of 0,8%. Other gifts made in
Portugal, or regarding assets deemed located in
Portugal, are subject to stamp duty at the rate of 10%.
Inheritance Tax: There is no Inheritance tax in
Portugal. Transfers of assets by death to spouses,
unmarried partners, descendants and ascendants are
generally exempt from tax (in case of real estate
property located in Portugal, these transfers are
subject to stamp duty at the rate of 0,8%). Transfers
of assets deemed located in Portugal to other persons
are subject to stamp duty at the rate of 10%.
Cryptocurrency: In an advanced ruling issued in
2016,21 the tax authorities stated that income from
the disposal of cryptocurrency is not subject to tax,
except where it amounts to a professional or business
activity. This non-taxation of income arising from
transfers of cryptocurrency may change in the future.
But the Portuguese Constitution prohibits
retrospective taxation and any change will only
impact transfers which take place after the relevant
provisions start producing effects.

21

Ruling n.5717 (27.12.2016).
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