Penalties and reasonable excuses 1
The disproportionate number of penalty appeal cases before the tribunals suggests that there
is something wrong with their design or operation
I hope that I may be forgiven for returning to the theme of penalties and reasonable excuses.
It cannot seriously be doubted that penalty appeals take up a disproportionate amount of court
time. Anybody reading these judgments will be driven to the inescapable conclusion that
something has gone a bit wrong.
The number of penalty appeals is huge – vastly more than on any other subject. The volume of
these appeals gives a clue to the problem – and to the solution.
If you have a door in your office that people are always bumping into, you could say that they
should jolly well take more care and should be penalised. That will teach them. However,
nobody bumps their head on a door on purpose and if lots of people do so, then what is wrong
is not them, but the design of the door. The numbers speak for themselves.
So it is with tax penalties. The penalty cases are so disproportionately numerous (and the
published ones can only be the tip of an iceberg) that they show there is something wrong with
their design or operation. In any event, it is self evident that people cannot be deterred, by a
penalty, from doing something which they did not want, or intend, to do in the first place.
It is not only that the penalties are too harsh; it is that they are applied too harshly. The tribunals
make that quite clear. The vast majority of people do not need such penalties. The compliance
record in the UK is extremely good. Taxpayers really do want their tax affairs right, but the
rules are so complicated that they inevitably give rise to errors. Taxpayers are outraged when
the slightest (and often innocent) error is severely punished – particularly when errors by
HMRC have no sanction at all.
The result of the penalty regime being applied with unreasonable harshness is that the courts
bend over backwards to mitigate that hardship as far as they can. They cannot always do so,
but they try – sometimes tying themselves in knots to find a reasonable excuse, or some other
reason – so that they do not have to apply the clear words of the legislation and can relieve the
taxpayer from manifest injustice. I would suggest that a revenue authority exercising proper
care and management would take note of the approach (and criticisms) of the courts, and act
accordingly. It is perfectly able to cause the legislation to be framed appropriately, or to adjust
it where it has gone wrong. To claim money unjustly from taxpayers simply brings the tax
system into disrepute – and it is counterproductive because the very unfairness discourages
compliance.
There is an endless supply of examples in the published reports of appeals before the tribunals
demonstrating these points, and more are being published all the time. Four notable cases in
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the last few weeks include Munn [2018] UKFTT 234, Hart [2018] UKFTT 207, Hayhurst
[2018] UKFTT 265 and Hamilton [2018] UKFTT 263.
This all means that the taxpayer does not have the faintest idea about the correct position – and
advisors are not much better placed. They can read the legislation and HMRC’s Manuals and
conclude that they are caught by a penalty with no possibility of any relief. However, if they
then read the tribunal reports they will find lots of examples where the legislation (and the
manuals) were held not to apply. So what does any sensible person do? They appeal, of course,
because the courts could well sympathise and relieve them from the injustice they feel they are
suffering at the hands of HMRC. And whether they are right or wrong, this inevitably increases
the almost overwhelming number of penalty cases before the courts.
Of course, there are people who deliberately fail to discharge their tax obligations in the hope
they will get away with it. Such people deserve to be treated harshly. However, no good
purpose is served by treating innocent taxpayers in the same way.
HMRC may well say that they have to apply the same rules apply to everybody. However, it
certainly does not have to apply the rules in the same way to all taxpayers. But even if it were
true, it is no justification for continuing to perpetuate clear and obvious injustices. It can and
should do something about it.
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