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Show to an English tax lawyer the text
of section 93 of the Indian Income
Tax Act, and you will produce an
interesting reaction. The younger of
them will say that is exactly like s714
^ %'  || 
|    !' 
who are a little older will instantly cry
out, “That’s section 739 ICTA 1988”.
A few of the older ones may say,
“That reminds me of section 478 ICTA
1970”. It’s unlikely that anyone these
days would say, “That’s section 412
ITCA 1952”. One suspects that there
are few people alive now who would
immediately react by saying, “That’s
clearly based on section 18 of the
Finance Act 1936”.
They are, of course, all referring to the
fact that section 93 of the Indian Act
has a very similar wording, because it
has the same origin historically, to a
      
the UK in 1936 and which has been reenacted, with a series of amendments,
consistently since then. The current
version is the chapter in the Income
Tax Act 2007, most commonly
referred to as the “transfer of assets
abroad” provisions.
These provisions represent the
main defence in the UK against the
offshore avoidance of income tax
by individuals. They work – like the
equivalent provisions in India – by
disregarding the offshore company or
trust or foundation, and making the
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taxpayer pay tax on the income of the
offshore entity.
The similarity and the common
historical origin of the provisions
under Indian and UK Tax Law prompt
a number of thoughts about how
tax systems sometimes develop
differently, but all of them are facing
similar issues of dealing with tax
avoidance, and particularly offshore
tax avoidance.
The provisions that are now in the
UK “transfer of assets abroad” code
and in section 93 in India, owe their
origins to the position in the UK in
the mid-1930s. Historical research at
the UK National Archive shows that
all these provisions originated due to
a concern in 1934 by the Chairman
of the Board of Inland Revenue that
  ]   
the term “evasion” which, at the
time, was not particularly clearly
  %     
got out of hand. His particular concern
was the impact of the decision of
the House of Lords in the Duke of
" % {* /  
view had given support to these tax
evasion strategies. There were three
particular evasion strategies that he
was concerned about — settlements
)     
children; close companies; and the
transfer of assets abroad. With a war
with Germany becoming increasingly
likely, concerns that assets would
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be transferred out of the UK to avoid
tax were particularly high on the
government’s concerns.
The answer to these concerns was a
series of anti-avoidance provisions
enacted in the UK in the Finance Act
1936. Subsequently, some of the
provisions were also enacted in India in
1940. Interestingly, with the exception
of the Republic of Ireland, most other
British Dominions and Commonwealth
countries did not adopt these antiavoidance measures. At this instance
%/   
the UK, India and Ireland were the only
countries to adopt equivalent provisions
  %%#  
to circulate drafts to all colonies and
dominions and for equivalent legislation
to be enacted in each territory. It may
 )   
scope of different tax systems, or on
the circumstances of the war time, that
these overseas avoidance provisions
were not more widely enacted.
What is perhaps more interesting
is to see how these provisions have
developed differently in India and in
the UK.
So far as India is concerned, the
original legislation is still very much
in the form in which it was enacted in
1940. There appears to have been only
one leading, Supreme Court decision
on the case – Chidambaram Chettiar
{  
on the meaning of the provision.
By contrast, the equivalent code in
the UK has been the subject of a long
series of cases, many of them going
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decisions have prompted subsequent
amendments to the legislation, with
the result that the existing transfer
of assets abroad code is almost
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unrecognisable as the
descendant from the common
ancestor of the UK and
Indian provisions. A series of
House of Lords cases such as
#{/@% 
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ambiguities in the original
legislation. Legislation in the
1980s introduced separate
charges on non-transferors,
once it became clear that
the original legislation could
only apply to persons who
made the transfer abroad. In
addition, legislation in 2005
changed the nature and scope
of the defence based upon
the lack of a tax avoidance
purpose. Finally, a redraft of the
legislation, in accordance with the Tax
Law Rewrite in 2007, has produced a
code of some 40 or more sections.
What is perhaps most interesting is
the way in which India and the UK
have followed a route with a common
starting point but with diverging paths
to deal with overseas avoidance. The
possibilities for avoiding tax by transfer
   )   
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The income from assets that are
located outside a jurisdiction has the
potential to escape tax. Locating assets
abroad also raises the possibility of tax
evasion where the income is simply
not declared. The problem of black
money abroad is one that has become
    ^ 
recent years. Both countries are also
reacting to the Duke of Westminster
principle that “a tax payer may so
arrange his affairs as to lawfully reduce
the amount of tax due”.

The similarity
and the common
historical origin
of the provisions
under Indian and UK
Tax Law prompt a
number of thoughts
about how tax
systems sometimes
develop differently,
but all of them
are facing similar
issues of dealing
with tax avoidance,
and particularly
offshore tax
avoidance.
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The result of these developments is
that the transfer of assets abroad code
has become, in the case of the UK,
the primary anti-avoidance measure
concerned with combating overseas
avoidance by UK resident individuals.
There are parallel provisions for
combating avoidance of Capital Gains
Tax, and some provisions that relate to
Inheritance Tax as well. However, the
transfer of assets abroad provisions
% / =>/  
line of defence against tax-motivated
transfers of assets with the purpose of
avoiding UK Income Tax.
It is not so clear that section 93 has
    

India. The limited amount of litigation
suggests either that section 93 is being
very effective, and Indian residents are
not making transfers abroad to which
this section might apply, or it suggest
that the provision is little considered
in practice. Of course, the existence of
exchange control legislation preventing
the transfer of assets abroad may
    
 
of the anti-avoidance legislation.
In the UK, the introduction of the
legislation in 1936 was followed by the
subsequent introduction of stringent
exchange control rules, which were
not released until the 1970s. Transfers
within the sterling zone, however, did
give rise to issues within the scope
of the legislation. In India, of course,
restrictions on the transfer of funds
outside of the company are still in
place, though, I understand, have been
reduced in recent years.

in the UK and which, in a slightly
different form, will no doubt affect
the equivalent provisions in India.
In the UK the transfer of assets
abroad provisions now operate in the
context of the European Union with
its treaty-guaranteed free movement
of capital, freedom of establishment,
and freedom to provide and receive
services. Therefore, for example,
all restrictions on the movement of
capital between member states of
the European Union, and for that
matter, between member states and
third countries, are prohibited. From
an era of exchange control, we now
have an era of total free movement of
capital between countries. Under these
circumstances, a tax charge which
applies to the income from capital that
has been moved abroad, but where no
equivalent charge applies to a similar
arrangement in the UK, runs the risk of
incompatibility with European Law. In
the last few years, the transfer of asset
provisions in the UK have had to be
amended in order to seek to bring them
into conformity with the fundamental
freedoms of the European Union. Four
years ago the European Commission
commenced an infringement action
against the UK on the grounds that the
transfer of assets provisions restricted
the exercise of these freedoms. In
response, in 2013 the UK Government
has had to enact changes to the code,
which are intended to bring it into
conformity with EU Law. Many people
are not convinced that the changes go
far enough.

This leads on to perhaps one of the
%  
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has clearly affected the legislation

In a sense, this is a common challenge
shared by both the UK and, in a
slightly different form, by India. As

restrictions on capital movement
are removed, it becomes easier and
easier for individuals and companies to
invest abroad and transfer their assets
abroad. This is perfectly appropriate —
the theory of comparative advantage
      ) 
return wherever that may be, and
that may not necessarily be in the
country of the original investor of the
capital. However, at the same time, the
opportunities for overseas avoidance of
tax still remain. In those circumstances,
effective measures to counter that
offshore avoidance are essential for
any tax system. “Effective” here is not
synonymous with “sledgehammer” or
“over restrictive”. The anti-avoidance
   )  
grounded in policy, well-structured and
precise in its drafting, that it establishes
not just the clear line but also the
correct line between acceptable
enjoyment of overseas opportunities
for investment and unacceptable tax
avoidance.
^   /)   
defence against offshore avoidance on
legislation that was originally conceived
in the mid-1930s, under very different
economic circumstances, does not look
   )) 
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Time may well have come for both India
and the UK to fundamentally reassess
these measures designed to counter
overseas tax avoidance. No doubt,
India can learn considerably from the
UK experience, particularly what not
to adopt and what to avoid. With a
common historical background and a
common point of departure, there may
be something that both tax systems can
learn from one another.
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