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Part 1: Introduction and summary
THE purpose of this article is to introduce and discuss the jurisprudence of the European
Commission of Human Rights (“ECnHR”) and the European Court of Human Rights (“ECtHR”)
on taxation matters.1
The timing seemed to be appropriate for an article on this subject for two reasons.
First, it is anticipated that the principal provisions of the Human Rights Act 1998 (the “HRA
1998”) will come into force on October 2, 2000.2 These provisions will incorporate the European
Convention on Human Rights3 (“the Convention”) into United Kingdom domestic law. The
operation of the HRA 1998 is discussed in outline in Part 2 of this article.
Second, the availability of an electronic database of judgments, decisions and opinions 4 of the
ECnHR and ECtHR--the “HUDOC” database5 --has made it possible to identify a significant
number of cases dealing with taxation matters. It has been possible to identify over 240 cases
relating to taxation matters in which decisions were given between May 1959 and April 2000.
These cases are analysed in Parts 3 to 10 of this article. These decisions form the case database
for this article.
Appended to this article are tables summarising the case database. Table 1 lists all of the cases
in the database in order of application number.6 Table 2 sub-divides the database into separate
sub-tables which list those cases in which specific Articles of the Convention or protocols7 have
been considered.8 Table 3 lists those cases in which Article 6 (right to a fair trial) was
considered, sub-divided into four sub-categories.9 Table 4 contains a list of “essential reading”:
these are the cases which anyone interested in the topic (but disinclined to read over 240
decisions) should consider essential reading.
The author would like to make the point here that no claim is made that the database is in any
way comprehensive. The way in which the database was assembled is explained in Part 3 of
this article. The author would be immensely grateful to any gentle readers who can send him
further information about: tax-related cases that are not included in the database, cases for
which the author did not have a reported decision, or cases in which the author did not have
details of the final outcome.10
Summary
The case database is analysed in general terms in Part 3 of this article. The Articles of the
Convention and protocols which are of more relevance to taxation are then analysed in Parts
4, 5 and 6. These parts cover Article 1 of the First Protocol (“Article 1/1” in the abbreviation
generally used in this article and the tables) (protection of property), Article 6 (right to a fair
trial) and Article 14 (prohibition of discrimination). Parts 7, 8 and 9 then analyse the Articles
which are of less relevance to taxation: Article 8 (right to respect for private and family life ),
Article 9 (freedom of thought, conscience and religion) and various miscellaneous Articles.
Finally, Part 10 considers a small number of special topics arising from the database.
Article 1/1 protects the enjoyment of property. All taxation is a prima facie interference with
the right to enjoy property, but the second paragraph of Article 1/1 provides a specific
exception for taxation. As an exception to a fundamental right, taxation is subject to supervision
by the Strasbourg organs11 to ensure that taxation is imposed according to law, that taxation
measures pursue a legitimate purpose and that the means employed are not disproportionate
to the ends involved. States enjoy a wide margin of appreciation in taxation matters. Article
1/1 has been successfully12 raised in only two cases in the database, both involving measures
for the enforcement of a tax liability.
Article 6 provides a basket of guarantees associated with the fair trial of civil and criminal cases.
There is an established jurisprudence of the Strasbourg organs that ordinary tax proceedings
do not fall within Article 6 since they involve public law issues. There are exceptions, however,
where proceedings can properly be characterised as involving the determination of “civil rights
and obligations” or of “any criminal charge”. A substantial number of cases in the database
have been held to fall within these exceptions, especially where the dispute involved liability to
substantial, tax-geared penalties.

Where Article 6 applies, there are various guarantees for the determination of the dispute.
These include the right to a determination within a reasonable time: the largest number of
successful tax cases under the Convention have been on this point. In criminal cases--including
those involving substantial fiscal penalties--additional guarantees apply.
Article 14 prohibits discrimination in the enjoyment of the rights protected by the Convention.
In a taxation context this Article is most frequently raised in conjunction with Article 1/1. It has
been successfully raised primarily in connection with substantive tax rules which apply on a
discriminatory basis between men and women.
Article 8 (right to respect for private and family life) may be applicable both to substantive tax
rules and to procedural matters. Most cases have raised Article 8 in connection with
information-seeking activities of revenue authorities. Taxpayers have been successful where
the powers are broad and are not accompanied by adequate judicial safeguards.
So far as Article 9 (freedom of thought, conscience and religion) and other miscellaneous
Articles are concerned, complaints under these Articles have almost invariably failed. It is
interesting to see, however, what arguments have been mounted that have not appealed to
the Strasbourg organs.
Part 2: The Human Rights Act 1998 (“HRA 1998”)
The purpose of this article is not to discuss the HRA
1998 in detail.13 However, it may be helpful to explain in outline the operation of the Act.
According to its long title, the HRA 1998 is “an Act to give further effect to rights and freedoms
guaranteed under the European Convention on Human Rights”. The United Kingdom was the
first State to ratify the Convention, on March 8, 1951. The Convention came into force on
September 23, 1953.14 However, at that time the Convention was not incorporated into the
domestic law of any part of the United Kingdom.
The HRA 1998 provides for the incorporation into domestic law of certain of the rights contained
in the Convention and certain of its protocols.15 The HRA 1998 gives effect to “the Convention
rights” as defined in section 1 of the Act (and set out in Schedule 1 to the Act). Further
Convention rights can be added by order if the United Kingdom ratifies (or signs with a view to
ratification) any protocol.16
Section 2 HRA 1998 provides that “a court or tribunal determining a question which has arisen
in connection with a Convention right must take into account [any decision of the ECtHR or the
ECnHR] whenever made or given, so far as, in the opinion of the court or tribunal, it is relevant
to the proceedings in which that question has arisen”. Provision is thus made for courts and
tribunals in the United Kingdom to take account of the jurisprudence of the ECtHR and the
ECnHR.
Decisions of the ECtHR and the ECnHR are clearly not binding precedents: it is only necessary
that they should be taken into account, so far as they are relevant to the proceedings. Neither
body has itself adopted a doctrine of binding precedent. In particular, a dynamic approach to
interpretation must be adopted to give effect to the Convention which “is a living instrument
which … must be interpreted in the light of present-day conditions”.17 This should be borne in
mind when considering the case database.
The HRA 1998 incorporates the Convention rights into United Kingdom domestic law in a
number of ways.
First, there is a new, “strong” principle of statutory interpretation contained in section 3:
“(1) So far as it is possible to do so, primary legislation and subordinate legislation must be
read and given effect in a way which is compatible with the Convention rights.”18
If it is not possible to interpret the legislation in a way which is compatible with Convention
rights, then certain courts may issue a “declaration of incompatibility”19; tribunals have no
power to issue a declaration of incompatibility. There is provision in the Act for a Minister to
take remedial action where a declaration of incompatibility has been issued. 20
Second, all public authorities are required to act in a way which is compatible with Convention
rights21:
“(1) It is unlawful for a public authority to act in a way which is incompatible with a Convention
right.”
The term “public authority” includes tribunals.22 Provision is made for bringing proceedings in
which it is alleged that a public authority has acted unlawfully, 23 and for remedies in such
cases.24
Third, Parliament is also to be involved in the incorporation of the Convention rights. A
“statement of compatibility” is to be made in respect of a Bill in either House of Parliament (or
a statement that the Minister concerned is unable to make a statement of compatibility). 25 A

statement of compatibility was made with respect to the Finance Bill 1999 and the Finance Bill
2000.26
Between them these provisions incorporate the Convention rights into United Kingdom
domestic law in a number of ways which are quite different from those in which international
treaties are normally incorporated.
Part 3: The case database: general discussion
The database consists of just over 240 decisions of the ECnHR and the ECtHR on matters
relating to taxation. This part discusses a number of general points concerning the database.
A word of explanation may be helpful with respect to the ECnHR in particular. Under the
procedures originally introduced by the Convention and which operated before the 11th
Protocol took effect on November 1, 1998, the Strasbourg supervisory organs included both
the ECnHR and the ECtHR.27 Petitions to the Strasbourg organs were initially made to the
ECnHR which considered both admissibility and, if found admissible, the merits of the
complaint. If the ECnHR found the petition admissible and adopted a report on the complaint,
the case might be referred to the ECtHR by the ECnHR or by one of the countries concerned.28
The 11th Protocol has replaced the previous ECnHR and ECtHR by a full-time ECtHR. Petitions
are now considered by the ECtHR with respect to admissibility and merits. The ECnHR continued
to function with respect to pending cases until October 31, 1999, and ceased to function after
that date.29
Prior to the entry into force of the 11th Protocol, the right of individual petition (that is, the
right of a person to bring a complaint before the Strasbourg organs) only applied to States that
had expressly recognised that right.30 Under the 11th Protocol, the right of individual petition
is recognised for all States parties to the Convention.
Since most of the cases in the database relate to petitions lodged before November 1, 1998,
the vast majority of cases were considered first by the ECnHR and only a small number of those
cases referred on to the ECtHR. A small number of recent cases went directly to the ECtHR
under the new procedure. In the tables, a case which was considered by the ECtHR is indicated
by the application number in bold type. For applications to which the new procedures apply,
the ECtHR considers both admissibility and, if the complaint is found admissible, the merits.
The case database has been assembled in a number of ways. First, cases concerning taxation
matters which are printed in the published collections of reports31 were identified; any further
cases cited in the reported cases were then followed up. Second, decisions referred to in any
articles written about the Convention and taxation matters were followed up. Finally, and most
significant, a search was made of the electronic, HUDOC database for cases relating to taxation
matters.32
In the final analysis, there is an element of subjective choice in the cases included in the
database. The author would be delighted to hear of any other cases which should be included.
The database contains a small number of cases--14 in total--where it has not been possible to
obtain a report of the case.33 Because a report of the case has not been obtained, it is not
possible to say for certain what the outcome was, though it seems likely that in all of these
cases the ECnHR held the application to be inadmissible.
In a sense a database of cases on taxation matters is rather artificial. It is artificial to single
out cases on one area of law from cases arising from other matters and which may raise similar
issues. Cases on taxation matters may illustrate general points of relevance to other areas of
practice, while cases arising from non-tax matters may establish principles of relevance to
taxation. There are few issues under the Convention which are unique to taxation.
Even with this point in mind, however, it is thought that there is some value in looking at the
jurisprudence of the Strasbourg organs in taxation matters as a sub-set of the entire
jurisprudence of these organs.
It is important to stress that no claim is made that the database is a comprehensive collection
of all of the decisions of the ECnHR and ECtHR in taxation matters. There are likely to be very
large gaps, particularly with respect to decisions of the ECnHR for the earlier years since only
a small number are included in the electronic database. In an ideal world, the author would
have travelled to Strasbourg and consulted the records of the ECnHR and ECtHR in so far as
they are accessible. It is hoped, however, while not being comprehensive, the database is at
least an interesting selection of a significant number of the decisions relating to taxation
matters and that it contains all of the most significant decisions of the ECnHR and ECtHR for
the period under review.
The database only contains decisions of the Strasbourg organs. Decisions of national courts-particularly in those States where the Convention has been incorporated into domestic law--

would provide another major source of jurisprudence on the interpretation and application of
the Convention to taxation matters. The author is in the process (together with a number of
other European colleagues) of attempting to identify the more significant decisions of the
national courts. At the time of writing, however, only a small number of these national decisions
is available.34 Hopefully, a later version of this article may appear which will include significant
decisions of the national courts.
The database also contains only cases on the European Convention on Human Rights. There
also exists a jurisprudence of the relevant treaty bodies and national courts on the International
Covenant on Civil and Political Rights (the “ICCPR”) and, possibly, other human rights
instruments, in cases relating to taxation.35 Again, in an ideal world these would have been
identified and included in a broader article on taxation and human rights. Hopefully, a later
version will include this material.
Since the database is not comprehensive, any conclusions which might be drawn from the
generality of the database must be treated with a high degree of caution. This is particularly
true of any conclusions with respect to the success rate of applicants in taxation matters. The
database is unlikely to include a large number of earlier decisions of the ECnHR where the
applicant was unsuccessful on admissibility, and this is likely to distort the overall results.
With that caveat in mind, and looking at the existing database, the applicant might be regarded
as successful in 55 of the 243 cases; that is, just under 25. per cent of all cases. Cases where
the applicant may be regarded as successful are indicated in the tables by the text in the
“outcome” column printed in bold type.
The concept of “success” needs some explanation. The final outcome of a case is not always
available: it may be that the case was found to be admissible, but there is no record of the
determination on the merits, or (for more recent cases) the final outcome may not yet be
known. For this reason, “success” is determined if the applicant had been successful at the
stage of the last reported decision in that case contained in the database.
In only 14 of the “successful” cases is it known that just satisfaction36 was ordered. In a further
eight cases the complaint was held to be admissible and a friendly settlement was agreed. In
23 cases the ECnHR or the ECtHR found a breach of the Convention, but it is not known what
remedy was awarded. Finally, in seven cases the complaint was found to be admissible but it
is not known whether a breach of the Convention was found. It is possible that, in the last
group of seven cases, no breach of the Convention was or will ultimately be found. The number
of successful cases may, therefore, fall.
Taking, for the moment, the figure of 55 successful cases in a database of 243, and bearing in
mind the limits of the database, this figure is nevertheless quite surprising. One might have
anticipated that the applicant would have been successful in a far lower percentage of cases.
In all matters the applicant would have had to exhaust domestic remedies: in most countries
the Convention issue would also have been raised before the domestic courts. One might have
expected, therefore, that the applicant would be successful before the Strasbourg organs in far
less than one-quarter of the total cases.
The point should be made, however, that the figure for successful cases is somewhat skewed
by two quite sizeable groups of cases. In 47 cases the applicant succeeded in an argument
based upon Article 6; 28 of those were cases where the determination of the applicant's civil
rights and obligations or a criminal charge did not take place within a reasonable period of
time. Secondly, in five cases on substantially similar facts the Strasbourg organs found against
the United Kingdom in connection with the Community Charge.
The discussion of individual Articles below indicates how successful applicants were at raising
arguments on each Article.
Part 4: Article 1 of the 1st Protocol (Protection of Property ) (“Article 1/1”)
Pride of place in discussion of the jurisprudence is given to Article 1/1, not because it has been
raised in the largest number of cases (that honour belongs to Article 6) but because it is the
only Article which makes express reference to taxation.37 Article 1/1 provides as follows:
“Article 1: protection of property
Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international law.
The preceding provisions shall not, however, in any way impair the right of a State to enforce
such laws as it deems necessary to control the use of property in accordance with the general
interest or to secure the payment of taxes or other contributions or penalties.”38

All taxation is a prima facie interference with the right of enjoyment of possessions; put simply,
if there were no tax, one would have more possessions to enjoy. However, the draftsmen of
Article 1/1 did not intend to deprive States of their taxing powers. The second paragraph
preserves an exception for taxation.
As an exception to a fundamental right, however, all taxation must satisfy the principles
underlying the Convention: it must be imposed according to law, it must serve a valid purpose
in the public or general interest, and the provisions adopted must be a reasonable and
proportionate means to achieve that end.39
Article 1/1 has been considered in 65 cases in the database.40 Warning has been given above
about the dangers of drawing conclusions from the generality of the database. Nevertheless, it
is worth making the point that the applicant was successful under Article 1/1 in only two cases
out of the 65.41
Article 1/1 was considered in a number of the very earliest cases concerning taxation. The
earliest decision in the database42 involved a complaint against a 100 per cent levy on the gain
made on the revaluation of a mortgage. The Commission concluded that the measure fell within
the terms of the second paragraph of Article 1/1 and held the complaint inadmissible.
In an application lodged before this (but determined afterwards)43 a complaint was made
against a 15 per cent capital tax in Iceland. The ECnHR rejected the application on the
somewhat surprising grounds that an examination of the preparatory work for the Protocol
indicated that the Contracting States did not intend to extend the principles in Article 1/1 to
the taking of property from a State's own nationals. This view has been abandoned in later
years.
The roll of honour of taxes which have been subject to consideration in connection with Article
1/1 reads something like the John Cleese cheese-shop sketch: Icelandic capital tax,44 Austrian
church tax,45 Swedish profit-sharing tax,46 the Swedish windfall tax on insurance companies,47
Austrian Disabled Persons Equalisation Tax,48 Finnish street tax,49 Finnish pharmacy duty,50 a
German local entertainment tax on gaming machines,51 and Viennese auction tax.52 It is worth
repeating the point that in none of these cases was the applicant successful in challenging the
tax itself or the aspect of the tax of which complaint was made.
(a) The general approach to Article 1/1:
Perhaps the best way to explain the approach of the Strasbourg organs to Article 1/1 and
taxation matters is to consider a small number of quotations from the decisions of these organs
in some of the cases concerning taxation.
One of the clearest statements of principle is found in an ECnHR decision, Travers v. Italy.53
That case concerned an Italian rule requiring the withholding of tax from payments to
independent consultants; this rule generally led to overpayments of tax but with repayments
delayed for up to five years.54 The ECnHR held that the Italian rule was a reasonable and
proportionate measure, and that 9 per cent interest compensated for the delay in repayment.
The comments on Article 1/1 merit quotation in full:
“The Commission recalls the principle that taxation is an interference with the rights guaranteed
in Article 1 paragraph 1 of Protocol No. 1, but that this interference is justified under the second
paragraph of that Article which provides expressly for an exception in respect of taxes or other
contributions (see No. 11089/84, decision 11.11.86, DR 49, page 181).
The Commission observes, however, that despite this, an issue of this nature does not escape
the Commission's power of review, since the Convention organs must ensure that Article 1 of
Protocol No. 1 has been correctly applied.
The Commission recalls that ‘the second paragraph of Article 1 of Protocol No. 1 has to be
construed in the light of the general principle set out in the first sentence of that Article’. It
follows that the interference in question should strike a ‘fair balance’ between ‘the demands of
the general interest of the community and the requirements of the protection of the individual's
fundamental rights… the concern to achieve this balance is reflected in the structure of Article
1 as a whole …, and hence also in the second paragraph. There must be a reasonable
relationship of proportionality between the means employed and the aims sought to be realised’
[references omitted]. Consequently, ‘the financial liability arising out of the raising of tax or
contributions may adversely affect the guarantee secured under this provision if it places an
excessive burden on the person or the entity concerned or fundamentally interferes with his or
its financial position’ (see No. 13013/87, decision 14.12.88, DR 58, pages 163, 186).
The Commission further recalls that it is in the first instance for the national authorities to
decide on the type of tax or contributions they wish to levy. Decisions in this area normally
involve, in addition, an assessment of political, economic and social problems which the

Convention leaves to the competence of the Member States, for the domestic authorities are
clearly better placed than the Commission to assess such problems (see No. 11089/84,
aforementioned decision, page 202). The Member States therefore have a wide margin of
appreciation in this area.”
At approximately the same time as the ECnHR adopted this decision, the ECtHR expressed the
principles contained in Article 1/1 in the case of Gasus Dosier-und Fördertechnik GmbH v.
Netherlands55 in a slightly more concise way. That case concerned measures taken for the
enforcement of a tax liability: in that case, the seizure of assets in the possession of a Dutch
company, but which had been sold to the Dutch company by the German applicant with
reservation of title. Holding against the applicant, the ECtHR expressed the principles as
follows:
“55. As the Court has often held, Article 1 guarantees in substance the right of property. It
comprises three distinct rules. The first, which is expressed in the first sentence of the first
paragraph and is of a general nature, lays down the principle of peaceful enjoyment of property.
The second, in the second sentence of the same paragraph, covers deprivation of possessions
and makes it subject to certain conditions. The third, contained in the second paragraph,
recognises that the Contracting States are entitled to control the use of property in accordance
with the general interest or to secure the payment of taxes or other contributions or penalties.
However, the three rules are not ‘distinct’ in the sense of being unconnected: the second and
third rules are concerned with particular instances of interference with the right to peaceful
enjoyment of property and should therefore be construed in the light of the general principle
enunciated in the first rule. …
60…. the present case concerns the right of States to enact such laws as they deem necessary
for the purpose of ‘securing the payment of taxes’….
In passing such laws the legislature must be allowed a wide margin of appreciation, especially
with regard to the question whether--and if so, to what extent--the tax authorities should be
put in a better position to enforce tax debts than ordinary creditors are in to enforce commercial
debts. The Court will respect the legislature's assessment in such matters unless it is devoid of
reasonable foundation….
62. According to the Court's well-established case law, the second paragraph of Article 1 of
Protocol No. 1 must be construed in the light of the principle laid down in the Article's first
sentence. Consequently, an interference must achieve a ‘fair balance’ between the demands of
the general interest of the community and the requirements of the protection of the individual's
fundamental rights. The concern to achieve this balance is reflected in the structure of Article
1 as a whole, including the second paragraph: there must therefore be a reasonable
relationship of proportionality between the means employed and the aims pursued.” [footnotes
omitted]
The same basic points are reiterated in a number of other cases: that taxation is an interference
with the right to enjoyment of possessions; that paragraph 2 of Article 1/1 expressly preserves
the right to enforce tax laws; that this paragraph does not, however, take the imposition of tax
outside of the supervision by the Strasbourg organs; that taxation may adversely affect the
right to enjoyment of possessions if it places an excessive burden on the person or
fundamentally interferes with his or its financial position; that it is for national authorities to
decide on the form of taxes to be collected in the light of local political, economic and social
conditions; and that States therefore enjoy a wide margin of appreciation in this area.
These principles are summarised in the decision of the ECnHR in Kaira v. Finland56:
“The Commission recalls that any legislation which introduces some sort of fiscal obligation will
as such deprive those affected of a possession, namely the amount of money which must be
paid. However, the second paragraph of Article 1 of Protocol No. 1 to the Convention expressly
secures to the States Parties to the Convention the right to enforce such laws as they deem
necessary to secure the payment of taxes or other contributions (see No. 13013/87, Decision
14.12.88, DR 58, page 163). Accordingly, the Commission will first consider whether the
interference with the applicant's right under Article 1 of Protocol No. 1 is justified by the second
paragraph of this provision …
… the correct application of Article 1 of Protocol No. 1 is subject to supervision by the
Convention organs.
Applying this supervision, the Commission finds that a financial liability arising out of the raising
of taxes or contributions may adversely affect the guarantee secured under this provision if it
places an excessive burden on the person or entity concerned or fundamentally interferes with
his or its financial position. However, it is in the first place for the national authorities to decide

what kind of taxes or contributions are to be collected. Furthermore, the decisions in this area
will commonly involve the appreciation of political, economic and social questions which the
Convention leaves within the competence of the Contracting States. The power of appreciation
of the Contracting States is therefore a wide one (cf. No. 11036/84, Decision 2.12.85, DR 45,
page 211).”
In a small number of cases the argument has been made that the tax concerned imposed such
an excessive burden as to be an interference with the right to enjoy one's possessions. In
Svenska Managementgruppen AB v. Sweden57 it was alleged that a Swedish profit-sharing tax
amounted to expropriation. The ECnHR found, however, that the particular tax in issue did not
affect the guarantee of ownership or interfere with the taxpayer's financial position to such an
extent that it could be considered disproportionate or an abuse of the right of the State to levy
taxes.
A similar issue arose in Wasa Liv v. Sweden58 which involved a challenge to a windfall tax on
Swedish insurance companies. The ECnHR set out more fully the grounds of supervision of the
State's discretion with respect to taxation59:
“The applicants recognise, as is made clear by the second paragraph [of Article 1 of Protocol
No.1] itself, that the margin of appreciation given to national authorities under Article 1 of
Protocol No.1 in the field of economic and fiscal regulation, is necessarily a wide one. However,
it is well-established in the Commission's case law that the powers of taxation are not immune
from review under the Convention (cf., for example, No. 8531/79, Decision 10.3.81, DR 23,
page 203).
It follows that although the Act involves the payment of a tax, this fact does not exclude the
circumstances of the present case from the effective protection afforded by Article 1 of Protocol
No. 1 and the other relevant provisions of the Convention. The relevant principles are as
follows:
(i) Although the margin of appreciation available to the national legislature under Article 1 is a
wide one, the measure imposed must have a legitimate aim, in the sense of not being
‘manifestly without reasonable foundation’ (cf. for example, ECtHR James and Others,
judgment of 21st February 1986, Series A, No.98).
(ii) Where the measure has a legitimate aim, there must be a reasonable relationship of
proportionality between the means employed and the aim sought to be realised.
(iii) A fair balance must be struck between the demands of the general interest of the
community and the requirements of the protection of the individual's fundamental rights, and
this balance will not be struck if the measure results in a person or a section of the public
having an individual and excessive burden (cf. ECtHR, Sporrong and Lönnroth judgment of
23rd September 1982, Series A, No.52)….
Once again, the ECnHR dismissed the complaint as inadmissible.60
The last paragraph of this quotation mentions that, for a tax to be justified as an interference
with the right to enjoyment of possessions, it must be “subject to the conditions provided for
by law”. This brings into play the principle of legal certainty which is inherent throughout the
Convention.61
A challenge to the legality of a tax rule on grounds of insufficient publicity was made in
%24Spa%24cek sro v. Czech Republic.62 In that case the applicant alleged that the tax
legislation in question had not been adequately published since it was included only in a bulletin
issued by the Ministry of Finance and not in the Official Gazette. The ECnHR declared the
application admissible but concluded on the merits that there had been no violation of Article
1/1. The case was referred to the ECtHR which reached the same conclusion. The ECtHR
emphasised that, as an interference with the right to the enjoyment of possessions, taxation
must be in accordance with law:
“53. Like the Commission, the Court considers that the main question in the present case is
the publicity afforded to the principles governing the calculation of the income tax base upon
which the amount of income tax payable was to be determined.
54. The Court considers that when speaking of ‘law’, Article 1 of Protocol No. 1 alludes to the
same concept to be found elsewhere in the Convention, a concept which comprises statutory
law as well as case law. It implies qualitative requirements, notably those of accessibility and
forseeability [references omitted].”
The ECtHR held that there had been no violation of Article 1/1 since the regulations in question
were adequately accessible and foreseeable and, therefore, that the interference with the right
to enjoyment of possessions had a sufficient legal basis in Czech law to comply with the

requirements of the second paragraph of Article 1/1. The ECtHR added one rather intriguing
comment (at paragraph 59 of the decision):
“In addition, taking into consideration that the applicant company as a legal entity, contrary to
an individual taxpayer, could and should have consulted the competent specialists, the
publication of the Regulations in the Financial Bulletin was sufficient.”
This raises the point that greater publicity may be necessary with respect to tax rules applying
to individual taxpayers as opposed to corporate entities.63
The remainder of this part turns from the general approach to Article 1/1 to a discussion of a
number of specific issues which have been considered by the Convention organs.
(b) Retrospective legislation
The Strasbourg organs have considered a number of challenges to retrospective legislation: on
each occasion they have concluded that the legislation was compatible with the guarantees
contained in Article 1/1. Perhaps coincidentally, three of the four cases involved the United
Kingdom.
The first case, A, B, C & D v. United Kingdom64 concerned legislation contained in section 31 of
the Finance Act 1978 which had retrospective effect to prevent tax avoidance by the use of
losses. The ECnHR noted that the section was enacted to counteract a specific form of tax
avoidance, that retrospective application was necessary if this form of avoidance was to be
effectively prevented, and concluded that the retrospective legislation was not disproportionate
in these circumstances.
The Building Societies' case65 concerned legislation which retrospectively validated certain
regulations and which applied to building societies other than one society (which had brought
proceedings against the Revenue). The ECtHR concluded that the legislation did not upset the
balance between the protection of the applicants' rights and the public interest in securing the
payment of taxes.66
The case of Voggenberger Transport GmbH v. Austria67 concerned the situation where a law
was retrospectively clarified by an amendment so that it became clear that the applicant
company did not enjoy an exemption from tax. The ECnHR concluded that the interference with
the right to the enjoyment of possessions was lawful, served a legitimate aim (namely the
levying of taxes) and was proportionate in that there was a reasonable relationship between
the means employed and the aim pursued (taking into account the wide margin of appreciation
which States enjoy in this area).
The last of the cases in this area--Nap Holdings UK Ltd v. United Kingdom68 --was essentially
a complaint of the failure to apply amending legislation (section 115 of the Finance Act 1988)
on a retrospective basis. The ECnHR held quite shortly that there was no violation of the
applicant's rights under Article 1/1.
It is clear from these cases that there is no general principle in the Convention against
retrospective application of tax legislation. However, such legislation--as an interference with
the right to enjoyment of possessions--must be justified: it must serve a legitimate purpose
and not be disproportionate. States enjoy a wide margin of appreciation in this sphere.
(c) The non-retrospective invalidity of unconstitutional taxes
A similar issue which the Strasbourg organs have had to consider on a number of occasions
arises where a provision of tax legislation has been held to be unconstitutional, but the decision
that the legislation is in valid is applied only prospectively. The complaint of the taxpayer is
that he has been taxed under legislation which has been found to be unconstitutional and
invalid.
On each occasion where this issue has arisen the Strasbourg organs have found that the
prospective invalidation of the legislation is not an infringement of Article 1/1.69 The most recent
of these cases concerned a decision of the Austrian Constitutional Court that a rule preventing
the deduction of maintenance payments was unconstitutional. The ECnHR pointed to the
principle of legal certainty; this principle may be applied where a constitutional court annuls
legislation as unconstitutional. The annulled provision may continue to apply to the period prior
to the annulment decision.70
(d) Measures for the enforcement of taxation
The second paragraph of Article 1/1 refers to “such laws as it deems necessary … to secure the
payment of taxes or other contributions or penalties”. It is now clear that this includes both
laws which impose tax and also laws which provide for the enforcement of taxes. 71
A number of cases have involved challenges to measures which provide for the enforcement of
taxes. Only two of these challenges have been successful; in all other cases the Strasbourg
organs have held the measures to be justified within the exception to Article 1/1.

In a relatively early case the ECnHR found that a mortgage on the taxpayer's property to secure
payment of taxes fell within the second paragraph of Article 1/1.72 In the subsequent case of
Lemoine v. France,73 however, the ECnHR held that the imposition of a charge on nine
properties belonging to the taxpayers, and having a value in excess of Fr.1m., in order to
guarantee a payment of taxes slightly in excess of Fr.80,000 was a breach of Article 1/1.
Unfortunately, the ECnHR report on the case is not published, but it appears that the reasons
for the decision were the lack of proportionality between the aim to be achieved and the
measure adopted and the lack of adequate judicial supervision over the power.74
The seizure of a person's total property in Denmark where he had been charged with fiscal
offences and had absconded was not a violation of Article 1/1.75 Similarly, a rule which
prevented the applicants from taking their property with them when they left Sweden to live in
the United States was held neither to be an infringement of Article 1/1 or of Article 2/4 (freedom
of movement --this is discussed further below).76
Other measures for the enforcement of taxes which have been upheld include: the requirement
of withholding tax on payments to independent consultants,77 the seizure of property in a
taxpayer's possession for non-payment of taxes,78 the imposition of fines on a company whose
managing director was liable for tax evasion,79 the criminal bankruptcy of a taxpayer for
defrauding Customs & Excise,80 the imposition of a fine for failure to register with the tax
authorities,81 and a provision of Greek law that a director is personally liable for all taxes due
from his company.82
The second case in which a taxpayer was successful under Article 1/1 is Hentrich v. France.83
This concerned the French Revenue's former right to exercise an option of pre-emption over
property if the sale price stipulated by the parties was regarded as too low. The ECtHR held
that this was an interference with the right of enjoyment of possessions because the exercise
of the right of pre-emption was discretionary and the procedural aspects of the right were not
fair: the pre-emption operated arbitrarily and selectively and was scarcely foreseeable, and
was not attended by basic procedural safeguards. The ECtHR considered that a pre-emption
decision could not be legitimate in the absence of adversarial proceedings that complied with
the principle of equality of arms and enabled argument to be presented on the issue of the
under-estimation of the price.84 The Court further considered that, as a victim of the exercise
of the right of pre-emption, Mrs Hentrich “bore an individual and excessive burden” which could
only be legitimate if she had the possibility of effectively challenging the measure taken against
her. The ECtHR finally concluded that the fair balance between the protection of the right to
enjoy one's possessions and the requirements of the general public interest had not been
met.85, 86
Hentrich and Lemoine87 are the only two cases in the database where the applicant has been
successful under Article 1/1. Both involve to an extent a broad discretionary power given to a
revenue authority, with inadequate judicial supervision. In both cases it appears that this
absence of supervision was a significant factor in the decision that the measure could not be
justified as an interference with the freedom of enjoyment of possessions.
Part 5: Article 6 (Right to a Fair Trial)
Article 6 was raised in the largest number of cases in the database: 160 cases (almost exactly
two-thirds of the total).88 The applicant was successful under Article 6 in 47 of those cases
(that is, approximately 30 per cent of the cases in which the Article was raised). This was so
despite the fact that there is a constant jurisprudence of the ECnHR (and, to a lesser extent,
the ECtHR) that Article 6 does not apply to ordinary tax proceedings.
This part is divided into two sections. The first section discusses the issue of applicability:
whether and, if so, in what circumstances Article 6 applies to proceedings arising out of taxation
matters. This section discusses the constant jurisprudence and its origins, and also the
circumstances where a tax-related dispute can involve the determination of civil rights and
obligations or of any criminal charge. The second section discusses the consequences for taxrelated proceedings where Article 6 applies: it considers, in particular, the right to a
determination within a reasonable period of time.
Article 6--in its essentials--provides as follows:
“Article 6: right to a fair trial
1. In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law …
2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

3. Everyone charged with a criminal offence has the following minimum rights:
…
(c) to defend himself in person or through legal assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be given it free when the interests of justice so
require; ….”89
Section I: Applicability90
There is a constant jurisprudence of the ECnHR and, to a lesser extent, of the ECtHR to the
effect that Article 6 has no application to ordinary tax proceedings. There are, however,
exceptions where proceedings which arise out of taxation matters can be regarded as involving
“the determination of … civil rights and obligations” or of “any criminal charge”. This section
discusses the origins of the constant jurisprudence and the exceptions. It also raises the general
issue whether Article 6 should apply to ordinary tax proceedings.
The conflict on the applicability of Article 6 is well illustrated by contrasting decisions of the
highest courts in taxation matters in France. Appeals with respect to certain taxes in France lie
ultimately to the Cour de Cassation; with respect to other taxes, appeals lie through the
structure of administrative courts to the Conseil d'Etat. In a decision of June 14, 1996--the
Kloeckner case--the Plenary Assembly of the Cour de Cassation held that Article 6 applied to
tax appeals through the ordinary court structure.91 In a series of decisions, of which the most
recent is the Guénoun case of November 26, 1999, the Conseil d'Etat has held Article 6
inapplicable to tax appeals through the administrative court structure. 92 This continuing
difference of opinion between the two highest courts in taxation matters in France well
illustrates conflicting views over whether Article 6 is applicable to ordinary tax proceedings.
(a) The origins of the jurisprudence
The earliest case in the database where the applicability of Article 6 to tax proceedings was in
issue is the case of AX and BX v. Germany.93 The applicants complained that the Federal
Constitutional Court did not grant them an oral hearing. While holding that this would not in
any event have constituted a violation of the Convention, the ECnHR also stated briefly94:
“whereas this decision did not relate to ‘the determination of civil rights and obligations’ of or
to ‘any criminal charge’ against the Applicants, within the meaning of Article 6 of the Convention
…”.
The second case in which this issue was raised left the matter unresolved: X v. Germany.95 The
applicant alleged various breaches of Article 6(1) in the hearing of his tax appeal. Professor J.-representing the applicant--cited an article by Echterhölter96 but then contested Echterhölter's
thesis that Article 6(1) applied only to criminal and civil actions.97 The ECnHR held the case
inadmissible as the applicant had failed to exhaust domestic remedies so that it was
unnecessary to determine the applicability of Article 6.
The first case to state clearly that Article 6 did not apply to taxation matters as part of public
law was the case of X v. Belgium.98 The applicant alleged various breaches of Article 6 relating
to the impartiality of the tribunal and various defects in the procedure. The ECnHR, in holding
the application inadmissible, stated as follows99:
“Que les droits et obligations sur lesquels [the local tax tribunal] avait à se prononcer
ressortissaient, toutefois, à l'un des domaines du droit public, le droit fiscal, et non pas au droit
privé; …
Qu'il s'ensuit que l'article 6(1) de la Convention ne s'appliquait pas en l'occurence, encore que
la mesure fiscale incriminée ait entraîné des répercussions sur les droits patrimonaux d'un
contribuable [citing Application No. 945/60].”
This decision was followed in a fourth case where the application was lodged before, but the
decision came after, (X v. Belgium): A,B, C & D v. Netherlands.100 The ECnHR there stated101:
“whereas, in a previous case (Application No. 2145/64 X v. Belgium, Collection of Decisions,
Volume 18, page 1), the Commission has already found that Article 6(1) was not applicable to
certain proceedings regarding taxation; whereas the Commission stated in this previous
decision that these proceedings concerned a matter falling under public law and not under
private law, although the fiscal measure complained of had had repercussions on the Applicant's
property rights; …”
X v. Belgium and A, B, C & D v. Netherlands were followed in a fifth case relating to proceedings
before the Hoge Raad for the determination of contributions to a social security scheme: see X
v. Netherlands.102
By 1973 and its decision in X v. Belgium,103 the ECnHR was able to refer to its “jurisprudence
constante” that Article 6 did not apply to tax matters:

“La Commission s'en réfère à ce sujet à sa jurisprudence constante, selon laquelle les
contestations sur des questions fiscales ressortissent à l'un des domaines du droit public, le
droit fiscal, et ne portent pas, quand bien même elles auraient, des répercussions sur le
patrimoine du requérant, sur des droits et obligations de caractère civil, au sens de l'article
6(1) [citing X v. Belgium, Application No. 2145/64].”
In total, the database contains at least 34 decisions of the ECnHR all holding that Article 6 does
not apply to ordinary tax proceedings.104
If one takes the most recent ECnHR pronouncement on this topic, Kappa Kanzlei und
Bürobetriebs GmbH v. Austria,105 the ECnHR expressed the point as follows:
“However, according to the Commission's case law Article 6(1) of the Convention does not
apply to disputes concerning the assessment of taxes and of other contributions (Application
No. 8531/79, Decision 10.3.81, DR 23, page 203; Application No. 9908/82, Decision 4.5.83,
DR 32, page 266).”
It is rather interesting that there are far fewer express statements of the ECtHR to the effect
that Article 6 is inapplicable to ordinary tax proceedings.106 The point is implicit in the decisions
of the ECtHR in Bendenoun v. France107 and in Schouten and Meldrum v. the Netherlands,108 if
only because the ECtHR in both these cases decided that Article 6 applied exceptionally to
actions relating to fiscal penalties and the payment of social security contributions respectively
(both the cases are discussed further below). The only clear statement from the ECtHR that
Article 6 does not apply to ordinary tax proceedings is in a relatively recent case, Vidacar SA
and Opergrup SL v. Spain109 where the Court said as follows:
“Toutefois, la Cour rappelle que selon la jurisprudence constante des organes de la Convention,
l'article 6(1) de la Convention n'est pas applicable aux contestations ressortissant
exclusivement au domaine du droit public et notamment aux procédures fiscales en tant que
telles, puisque celles-ci n'ont pas trait à des constestations sur des droits ou obligations de
caractère civil [citing Applications Nos 11189/84 and 20471/92].”
Before turning to look at the exceptions to the inapplicability of Article 6, a brief comment might
be made about the travaux préparatoires to the Convention and what light, if any, they can
throw upon the applicability of Article 6 to tax matters. In none of the cases in the database
was an examination made of the travaux préparatoires to determine whether or not Article 6
should apply to taxation matters.
There seem to be two references in the travaux préparatoires which are somewhat
contradictory on this point.
The original draft of the Convention referred to “rights and obligations”. In the Preparatory
Report by the Secretariat-General of the Council of Europe there is the following paragraph110:
“It should be pointed out that there was some discussion in Committee111 about the term ‘civil’.
The ‘common law’ countries pointed out that ‘civil rights and obligations’, as recognised by the
administrative authorities, were not protected by an administrative tribunal. In this respect,
there was an important difference from the ‘civil law’ countries. Hence the words ‘in a suit at
law’ (‘contestation ’ in the French text) which would enable administrative proceedings to be
excluded from the field of application of the Convention.”
As a result of this comment, Alternative B of the draft Convention was amended to provide as
follows112:
“In the determination of any criminal charge against him or of his rights and obligations in a
suit at law, everyone is entitled to a fair and public hearing by an independent and impartial
tribunal established by law and within a reasonable time …” (emphasis added)
This statement and the amendment seem to imply that the Committee on Legal and
Administrative Questions intended to exclude administrative law proceedings from the scope
of Article 6.
The wording “in the determination of … his rights and obligations in a suit at law …” remained
in the text of the draft Convention right up to the text prepared by the Consultative Assembly
at the end of August 1950. At some point shortly before the text was finalised (on November
4, 1950), Article 6 was amended back to its present form which refers to “the determination of
his civil rights and obligations” (though the French text still refers to “contestations ”).
Given the statement quoted above that a reference to “civil rights and obligations” raised the
possibility for common law countries that administrative proceedings were not excluded, one
might ask the question whether this amendment at the last minute to the Convention was
intended to reverse the change that was made to the draft in March. This would include all
matters which might be regarded as involving the determination of civil rights and obligations-including administrative proceedings--within the scope of Article 6. At best the travaux

préparatoires seem to provide no clear indication that it was intended to exclude ordinary tax
proceedings from the scope of Article 6.113
The general approach of the Strasbourg organs to the applicability of Article 6 has been to ask
if there is a dispute--“contestation ” in French: there is no precise English equivalent--and
whether that dispute is determinative of a criminal charge or of civil rights and obligations.
“Civil rights” derive from the field of private law and clearly include rights to property. However,
as seen from the quotations above, the mere fact that a tax dispute may have consequences
for the property of the taxpayer does not make the tax dispute an issue of private law. 114
(b) Exceptions to the applicability of Article 6: social security contributions
Before looking at disputes arising out of general taxation matters which have involved the
determination of civil rights and obligations or of criminal charges, reference should be made
to the decision of the ECtHR in Schouten and Meldrum v. Netherlands.115 The complaint in that
case involved unreasonable delay in the determination of the applicants' liability to pay social
security contributions. The case was decided against a background that the ECtHR had already
concluded that Article 6 applied to proceedings to determine an entitlement to welfare
benefits.116 The ECtHR approached the issue by asking whether the liability to pay social
security contributions had more features relating to private law than those relating to public
law. It concluded that the private law features were of greater significance than those of public
law and that, on balance, the dispute was to be regarded as involving “the determination of
civil rights and obligations”.117 Having decided that Article 6 applied to the determination of
liability to pay social security contributions, the ECtHR went on to hold that there had been a
breach of that Article.
This decision is particularly relevant to the United Kingdom now that appeals with respect to
national insurance contributions are heard by the same tribunals as hear appeals with regard
to direct taxes. It seems hard to justify on any grounds of principle the applicability of Article
6 to national insurance appeals but not, for example, to income tax appeals.
(c) Exceptions to the applicability of Article 6: civil cases118
Schouten and Meldrum v. Netherlands is an example of a case where the issue involved the
determination of civil rights and obligations. There are a small number of further cases where,
though the dispute arose ultimately from taxation matters, the Strasbourg organs have decided
that Article 6 applied since the case involved a determination of civil rights and obligations.
The first example of this in the database was the ECtHR decision in Tre Traktörer AB v.
Sweden.119 As a result of a tax investigation, the applicant company's licence to sell alcohol
was revoked. No appeal lay against that revocation of the licence. The ECtHR held that Article
6 applied since the dispute involved a determination of a civil right. The Article had been
breached since the applicant company had been denied recourse to a court.
A clear example of Article 6 applying to a dispute which arose out of a taxation matter is the
case of Editions Periscope v. France.120 In that case the applicant company was refused a tax
concession; this refusal led ultimately to the company's insolvency. The company sued the
French Government for compensation, the litigation taking approximately eight and a half
years. The company complained of the unreasonable length of the proceedings. The ECtHR
concluded that the proceedings concerned compensation for injury caused by the State121:
“40. The Court notes that the subject matter of the applicant's action was ‘pecuniary’ in nature
and that the action was founded on an alleged infringement of rights which were likewise
pecuniary rights. The right in question was therefore a ‘civil right’, notwithstanding the origin
of the dispute and the fact that the administrative courts had jurisdiction.”
Actions to recover overpayments of tax have been treated as proceedings involving the
determination of civil rights and obligations. In DC v. Italy122 the taxpayer brought an action to
recover tax credits to which he was entitled; the action took eight years and three months in
respect of one claim and six years and two months in respect of another. The applicant
complained of the unreasonable length of the proceedings. The ECnHR considered that the
proceedings involved the determination of civil rights and obligations and fell within Article
6(1). It went on to conclude that there had been a breach of that Article and awarded just
satisfaction.
Similarly, in the Building Societies' case123 the ECtHR concluded that the actions for repayment
of tax were restitutionary, that they were private law actions and were decisive of the
determination of private law rights to quantifiable sums of money. Article 6(1) therefore
applied, though the complaint was ultimately unsuccessful.124
There is an interesting contrast to these cases in the case of D'Andrei v. Italy.125 The applicant
brought an action before the Tax Commission for repayment of tax on the grounds that, on

one interpretation of the tax law, no tax was due. The proceedings took more than 12 years,
and the applicant complained of the unreasonable length of the proceedings. The ECnHR found
that the case was inadmissible as it turned on the determination of the tax base and the
interpretation of tax legislation; the case was therefore within the established jurisprudence
that Article 6 did not apply to ordinary tax proceedings.
In a sense, one can understand the logic of this decision: had the taxpayer disputed liability to
pay the tax initially, then (according to the established jurisprudence) proceedings to recover
the tax would not have come within Article 6. It would seem a little surprising if proceedings
to recover the tax wrongly paid should be subject to Article 6. There is, however, a somewhat
fine line between this case and, for example, the Building Societies' case.
It has been accepted in various cases that actions to recover property seized by the revenue
authorities are actions for the determination of civil rights and obligations. These include K v.
Sweden126 where the tax enforcement office had seized the applicant's goods and money for
taxes unpaid by her ex-husband. The ECnHR concluded that the action was a civil claim for the
return of goods. Similarly, in S. v. Austria127 a bank brought an action for the return of jewellery
deposited with the bank and seized by the revenue authorities for unpaid taxes which the
depositor had failed to pay. The ECnHR concluded that the case did not concern the tax
obligations of the applicant but rather the civil rights arising out of a pledge of assets. The
ECnHR found, however, that there was no appearance of a breach of Article 6(1).
In the case of Basic v. Austria128 the applicant was found in possession of a Rolex watch on
which no customs duty had been paid. The watch was seized and three sets of proceedings
followed: a criminal case against the person who had sold the watch for non-payment of duty,
a criminal case against the applicant for receiving the property, and an action for return of the
watch. The applicant complained that these proceedings were not concluded within a
reasonable period of time. The ECnHR held that Article 6 applied to all three proceedings since
they involved either the determination of a criminal charge or of a civil right or obligation.
Aside from actions to recover goods already seized, this approach has also been extended to
actions involving an order to seize goods for non-payment of taxes.
In Klavdianos v. Greece129 the applicant was a director of a company which went bankrupt and
was unable to pay its taxes. The applicant was personally liable and an order of the court was
issued to seize his house for payment of the taxes. The applicant complained of the
unreasonable length of the proceedings before the domestic courts. The parties did not dispute
that the proceedings involved the determination of the applicant's civil rights and obligations.
Most recently, in Filippello v. Italy130 the applicant brought proceedings to annul an assessment
for taxes which he had already paid. He complained of the length of the proceedings, which
took five years and four months. The ECnHR in a relatively short judgment concluded that the
action involved the determination of civil rights and obligations and that there had been an
unreasonable delay.
One can see in theory the dividing line between cases like this and ordinary tax proceedings
for the determination of the amount of the tax liability. However, it seems extremely hard to
justify in principle the inapplicability of Article 6 to ordinary tax proceedings while an action to
recover tax overpaid, to obtain the return of property seized by the revenue authorities or to
annul a tax assessment might all be regarded as the determination of civil rights and
obligations.
(d) Exceptions to the applicability of Article 6: the determination of a criminal charge131
Article 6 is applicable to taxation proceedings if they involve the determination of a criminal
charge. The leading decision of the ECtHR on this point is the case of Bendenoun v. France.132
Following a Customs' investigation, the applicant was subject to supplementary income tax
assessments including penalties of approximately 50 per cent of the tax outstanding. The
applicant challenged these assessments through the French administrative courts. He
complained of a breach of Article 6(1) in that the full Customs' investigation file was not made
available to him. The ECtHR considered the nature of the fiscal penalties and decided that the
dispute over the penalties involved the determination of a criminal charge. Article 6 was
therefore applicable, though there was no breach of the Article in that case.
Whether or not proceedings involve the determination of a criminal charge does not depend
only upon whether the conduct in issue is regarded by the domestic law of the State concerned
as falling within the scope of the criminal law. The term “criminal charge” has an autonomous,
Convention meaning. The ECtHR has developed a series of tests for determining whether or
not proceedings involve the determination of a criminal charge, sometimes referred to as the
“Engel criteria”.133 These three criteria are:

(a) the classification of the proceedings in domestic law;
(b) the nature of the offence; and
(c) the severity of the penalty which may be imposed.
If the offence is regarded as falling within the scope of criminal law by the domestic law of the
country concerned, then it will constitute a criminal charge for Convention purposes. If the
domestic legal system does not regard it as criminal, it may nevertheless be regarded as a
criminal charge for Convention purposes by looking at the nature of the offence--in particular,
whether it is an offence applicable to the public in general and whether it involves, for example,
dishonesty--or the severity of the punishment (or the nature of the offence and the severity of
the punishment combined). Where the penalty involves imprisonment or the imposition of a
fine with imprisonment in default of payment (as was the case in Bendenoun) that would
generally indicate that the offence involved a criminal charge.134
Bendenoun was not the first case to consider whether the imposition of a fine as a fiscal penalty
could involve the determination of a criminal charge. In Max von Sydow v. Sweden135 the
applicant was assessed to additional tax together with a 50 per cent tax supplement. He
complained of the absence of an oral hearing at his request. The ECnHR declared admissible
the question of a violation of Article 6 without deciding the matter on the merits. A friendly
settlement was subsequently reached. It was not necessary, therefore, for the ECnHR to
determine finally whether or not the 50 per cent penalty involved the determination of a
criminal charge.
In at least five further cases in the database the ECnHR was able to reach a decision without
having to come to a conclusion whether a fine as a fiscal penalty involved a criminal charge.136
In all of these cases the ECnHR was able to decide that, even if the fine in question constituted
a criminal charge, there would have been no breach of Article 6 in any event.
At roughly the same time that the ECnHR adopted its report in the case of Bendenoun, it also
reached a decision in the case of Perin v. France137 that a dispute concerning, inter alia, taxgeared penalties of 30 per cent or 50 per cent involved the determination of a criminal charge.
In reaching this decision, the ECnHR followed earlier decisions of the French Conseil d'Etat to
the effect that such penalties involved the determination of criminal charges.
Subsequent to Bendenoun there have been a number of cases where the Strasbourg organs
have accepted--increasingly without the issue being contested--that disputes which include the
question of liability to pay substantial, tax-geared penalties involve the determination of
criminal charges. Thus, for example, the two cases of AP, MP and TP v. Switzerland138 and EL,
RL and JOL v. Switzerland139 both involved fines for tax evasion which could be as high as 400
per cent of the tax evaded, though in both cases the fine was substantially mitigated (in the
EL etc. case, for example, the fine eventually imposed was just over Sw.Fr.5,500). The ECtHR
concluded that both cases concerned criminal charges. Both cases involved the heirs of a
deceased person; the deceased had allegedly perpetrated the tax evasion. Since criminal
liability is personal to an individual, the ECtHR found that there was a breach of Article 6 in
imposing the liability on the heirs of the deceased.
In JJ v. Netherlands140 the applicant was assessed to additional tax plus a 100 per cent fiscal
penalty. The applicant failed to pay a court fee, as a result of which he was unable to appear
before the court on appeal to contest the tax and the penalty. He complained of a breach of
Article 6(1) in that he had been denied a court. The ECtHR accepted that the 100 per cent
penalty involved a criminal charge. Article 6 was therefore applicable and there was a violation
of that Article in denying the applicant access to a court both to challenge the tax assessment
and the penalty.
In HWK v. Switzerland141 the applicant was assessed to additional tax plus a 50 per cent
penalty. He complained of the lack of an independent tribunal. It was not contested that Article
6 applied since the penalty entailed a criminal charge; the ECnHR held, however, that there
was no appearance of a breach of Article 6.
The case of Lechaczinski v. France142 again involved French fiscal penalties of 30 per cent or
50 per cent. It appears that no one contested that Article 6 was applicable. The applicant
complained of the duration of the proceedings (nine years and five months). The ECnHR found
a breach of Article 6.143
Similarly, in Covexim SA v. France144 it was not argued that a 25 per cent penalty was other
than for a criminal charge.
It now seems clearly established, therefore, that a tax-geared penalty can entail a criminal
charge, and that the issue of liability to penalties of 25 per cent or higher has been regarded
as involving the determination of a criminal charge.

At the other end of the scale, the Strasbourg organs have determined that certain fiscal fines
are not sufficiently severe, or do not relate to such conduct, that they can be regarded as
involving a criminal charge. In CB and AM v. Switzerland145 the only issue at stake was a
Sw.Fr.100 administrative fine. The ECnHR decided that this did not involve a criminal charge.
Similarly, in WS v. Poland146 the applicant was subject to a penalty for incorrect bookkeeping
entries of 300 zloti (or 30 days' imprisonment in default) and for incorrect calculation of VAT
of 100 zloti (or 10 days' imprisonment in default). The ECtHR came to the conclusion that the
penalties imposed were not sufficiently severe to be regarded as criminal. (Interestingly, the
ECtHR focused on the financial amount and not on the possibility of imprisonment in default.)
Of particular relevance here is the Community Charge case of Smith v. United Kingdom147
where the ECnHR had to decide whether the 10 per cent surcharge for failure to pay Community
Charge on time entailed a criminal charge. The ECnHR noted that the surcharge was imposed
automatically where an application for a summary warrant was made. It was imposed because
the liability to tax had not been paid when due, and was not imposed for anything equivalent
to the concept of “wilful refusal or culpable neglect”, or “displaying bad faith”. In the particular
case, the amount of the surcharge was small (just over £7). The ECnHR concluded that the
surcharge did not amount to a criminal charge. One might comment on the case that, had the
surcharge clearly been imposed for wilful refusal or similar conduct, or had the surcharge
amounted to a very substantial sum, the decision might have been different.
Finally in this context, in Riener v. Bulgaria148 the ECnHR confirmed that interest on late
payment of tax is not a penalty. The interest in that case was calculated on a daily basis from
the time that the tax should have been paid, and was computed at the basic interest rate in
the country plus a surcharge of 0.05 per cent. The interest was due on all late payments to the
State regardless of the reasons for failure to pay. It was not a fine under domestic law and its
payment was enforceable only through civil action. The proceedings did not, therefore, involve
the determination of a criminal charge.
It remains the case that, where no penalty is in issue, Article 6 is regarded as inapplicable. Two
recent cases illustrate this. In Fichter v France149 the applicant was assessed to additional tax
plus a 100 per cent penalty. She appealed to the Cour Administrative d'Appel which struck
down the penalty but left the additional assessment standing. She then appealed on to the
Conseil d'Etat. She complained of various breaches of Article 6. The ECnHR noted that, at the
level of the Conseil d'Etat, no penalties were in issue. Article 6 did not, therefore, apply to the
proceedings at that level.
Similarly, in Société d'Edition des Artistes Peignant de la Bouche et du Pied v. France150 the
applicant was subject to additional tax assessments plus interest but the administration
expressly determined that no fines were applicable. The ECnHR confirmed that Article 6 did not
apply as no penalties were at stake.
One point which has not perhaps been highlighted in the cases on fiscal penalties and criminal
charges is the distinction between the proceedings to determine the tax liability and the
proceedings to determine the penalty. In most of the cases the proceedings under examination
involved both issues. Strictly speaking, the question of applicability of Article 6 turns on whether
the proceedings for determination of liability to pay a fiscal penalty can be regarded as involving
the determination of a criminal charge. Where the tax liability and the penalties are contained
in the same assessment, or the penalty is automatic, it would seem impossible--as a practical
matter, if nothing else--to apply Article 6 to part only of the proceedings. This point is touched
on again below.
Before leaving the issue of applicability of Article 6, it is worth mentioning that in the United
Kingdom the Presiding Special Commissioner, H.H. Stephen Oliver, Q.C., has at least indicated
that this issue may need to be considered afresh. In a VAT case--Coleman and others v. CCE151
--he was not called upon to decide on the applicability of Article 6. He said, however, the
following152:
“I say no more about Article 6 of the Convention other than to set out the issues that might
have arisen in that connection. They relate to the expression ‘civil rights and obligations’ in
Article 6.1. The first question is whether that expression is too narrow to cover appeals against
United Kingdom assessment claims. The Human Rights Commission has ruled that they do not.
But their rulings may have been confined to countries where tax law is part of the
administrative, as opposed to the civil, system of justice. The next question is whether the
words ‘civil rights and obligations’ cover appeals against civil penalties imposed on individuals
on account of non-compliance with particular rules in the tax code. There are arguments both
ways on both issues. … It is not now necessary to explore the Article 6 issues.”

Section II: The consequences where Article 6 applies to proceedings relating to
taxation matters153
The previous section has shown that Article 6 may apply to proceedings arising out of taxation
matters if the proceedings involve the determination of civil rights and obligations or the
determination of any criminal charge. The inclusion of substantial, tax-geared penalties within
the scope of criminal charges means that many proceedings for additional tax liabilities will
involve the determination of a criminal charge.
Where the proceedings involve the determination of civil rights and obligations, only Article
6(1) applies. Where, however, a criminal charge is involved, the additional guarantees in Article
6(2) and (3) also apply. This section considers some of the consequences where Article 6
applies to proceedings relating to taxation matters.
(a) Unreasonable length of proceedings
Perhaps one of the most important consequences is that, where Article 6 applies--whether to
a civil matter or a criminal matter--the proceedings must be determined within a reasonable
time. In a number of cases in the database an argument was raised that the proceedings were
not determined within a reasonable time. Table 3(2) lists those cases where the length of
proceedings was in issue. There are 43 cases in that sub-table: in 28 cases the Strasbourg
organs held that the proceedings had not been determined within a reasonable time, in a
further 11 they held that the length of the proceedings could be justified, in three there was
no breach of Article 6 since the delay in the proceedings was taken into account in the
imposition of the sentence, and one further case was struck out. Delay in the determination of
proceedings is by far and away the ground upon which the most applicants were successful in
their complaints under the Convention with respect to taxation matters.
As one might expect, there is no fixed period of time beyond which proceedings are regarded
as having suffered an unreasonable delay. Instead, the Strasbourg organs have emphasised
that each case depends upon its circumstances and, in particular, on a review of three factors:
the complexity of the case, the conduct of the applicant, and the conduct of the authorities. In
a number of cases the government concerned argued that the tax proceedings involved
complex issues, but the Strasbourg organs disagreed.154 In general, periods of unexplained
inactivity on the part of the government are likely to establish unreasonable delay.
Table 3(2) gives an indication of the length of proceedings that were considered in the various
cases. There is relatively little point in looking much further at these time periods since each
case depends upon its particular circumstances. It is worth pointing out, however, that the
shortest proceedings which were nevertheless regarded as unreasonable lasted for four years
and three months in Schouten and Meldrum v. Netherlands155 though this is perhaps
exceptional. There are a number of cases where a duration slightly in excess of five years was
regarded as a breach of Article 6(1).156 One might hazard a tentative conclusion that there is a
watershed around the five-year point: proceedings concluded within that five year period are
unlikely to constitute a breach; proceedings that take longer than five years need to be justified
by the authorities.
At the other end of the scale, one might point to cases such as Hozee v. Netherlands,157 where
proceedings which lasted eight and a half years and involved a 100 per cent fiscal penalty were
not unreasonable having regard to the complexity of the case, and HH v. Netherlands158 where
nine years and six months was not unreasonable since the delays were not by and large due
to the authorities.
For the purposes of Article 6, the length of the proceedings is computed from their start to their
final determination when all appeal hearings have been concluded. In the case of a criminal
charge, the proceedings commence when the applicant is “substantially affected” by the
proceedings taken against him: this will generally be when the applicant is charged or
interviewed with a view to a charge being brought against him. 159 In Hozee,160 for example,
the proceedings commenced when the applicant was interrogated by the Dutch Fiscal
Intelligence and Investigation Department as a suspect. He was arrested on suspicion of fraud
some 11 months later.
In civil cases, proceedings will generally commence when court proceedings are initiated,
though they may be regarded as starting earlier if there is, for example, a preliminary
requirement to exhaust an administrative remedy. 161
Though proceedings may have been unduly lengthy, a number of cases have concluded that
there was no violation of Article 6 where the delay in the proceedings was taken into account
in mitigation of penalty.162 There is unlikely, therefore, to be a violation of Article 6 where tax

proceedings exceed, say, five years (the delay not being due to the complexity of the case or
the conduct of the applicant) and any fines are reduced to take account of these delays.
(b) The right to a court
One of the fundamental rights guaranteed by Article 6 is the right to a court for the
determination of civil rights and obligations or a criminal charge. This right was at issue in the
case of JJ v. Netherlands163 where the applicant was assessed to additional tax plus a 100 per
cent fiscal penalty but was unable to appear in court because of his failure to pay the court fee
(the bank instructed to make the payment did not do so within the time limit). The ECtHR
concluded that Article 6 applied since the penalty involved the determination of a criminal
charge, and that the applicant had been denied a court. The Government of the Netherlands
subsequently changed the practice of its Supreme Court to avoid a recurrence.164
This raises important issues where Article 6 applies to tax proceedings but the taxpayer is, for
example, required to pay the tax before he can appeal.165 If the requirement of payment of the
tax is absolute, and there is no possibility for the taxpayer to make representations that he
should be excused payment of the tax before appealing, then it seems likely that a breach of
Article 6 (always assuming it is applicable) would be found. If, on the other hand, there was a
general rule that the taxpayer was required to pay tax but the tribunal had a discretion to
excuse payment, then it seems far less likely that a violation of Article 6 would be found (though
this may depend on the particular circumstances and, in particular, on the form of the
proceedings before the tribunal to decide whether the taxpayer should be excused and the
practice of the tribunal with regard to the exercise of this discretion).166
(c) Independent and impartial tribunal
In a small number of tax cases the applicant has complained of a breach of his right to a
determination by an independent and impartial tribunal. In none of the cases was the applicant
successful.
In S v. Austria167 the applicant bank challenged the seizure of jewellery which had been
deposited with it. The decision to seize the jewellery was taken by the Salzburg Customs Office,
and an initial appeal against that decision lay to the Regional Directorate of Finance. The
applicant also brought a claim before the Austrian Constitutional Court which referred the
matter to the Administrative Court. The ECnHR first held that Article 6 was applicable since the
case involved the determination of civil rights and obligations. With respect to the applicant's
complaint of the lack of an independent and impartial tribunal, the ECnHR noted that Article
6(1) does not require that the proceedings be conducted at each stage before tribunals meeting
the requirements of independence and impartiality. Thus an administrative procedure might be
followed by a review by an independent and impartial tribunal. The review by that tribunal
must, however, cover questions of fact and of law, and the review tribunal must have full
jurisdiction in order to provide the guarantees in Article 6(1). The Salzburg Customs Office and
the Regional Directorate of Finance were not tribunals; the Constitutional Court did not review
the facts; however, the Administrative Court was an independent and impartial tribunal which
fulfilled the requirements of Article 6(1).
In the case of HWK v. Switzerland168 the applicant was assessed by the Tax Office of the Canton
of Zurich to additional taxes plus a 50 per cent penalty for tax evasion. An appeal from this
decision lay to the Appeals Commission for Federal Taxes. A further appeal lay to the Federal
Court but the Federal Court decided that it was not free to examine the facts as established by
the Appeals Commission. The applicant complained that the Appeals Commission was not
independent since it was appointed by the Council of State of the Canton of Zurich, its members
were appointed for only four years, and it was under the supervision of the Finance Directorate
of the Canton of Zurich. The ECnHR noted that the manner of appointment of the members of
the tribunal could not of itself call into question their independence, and that the four-year
period of office was not so short as to raise an issue of independence. So far as supervision by
the Finance Directorate was concerned, it was clear that the members of the Appeals
Commission were not in any way subject to instructions by the Finance Directorate regarding
their functions. The ECnHR therefore concluded that the Appeals Commission was an
independent tribunal.169
(d) Right to a public hearing
Article 6(1)--which applies to both civil and criminal cases--provides for a “public hearing”. In
HB v. Switzerland170 the applicant was charged with tax evasion. He appealed to the Cantonal
Tax Appeals Commission for the Canton of Obwalden: he was prevented from attending the
hearing (though his lawyer was present); the hearing was not in public. Following a review by
the Federal Court a further hearing was held by the Appeals Commission at which the applicant

was present but again the hearing was not in public. The applicant complained of a breach of
Article 6(1) on the grounds that the hearings had not been in public. The ECnHR noted that the
applicant had at no time during the proceedings made any request for the hearings to be in
public or complaint of the fact that they were not in public, and concluded that the applicant
had waived his right to a public hearing. The ECnHR stated:
“38. According to the Convention organs' case-law, the public character of the proceedings
contemplated in Article 6(1) of the Convention protects litigants against the administration of
justice in secret with no public scrutiny. It is also one of the means whereby confidence in the
courts, superior and inferior, can be maintained. By rendering the administration of justice
visible, publicity contributes to the aim of Article 6(1) of the Convention, namely a fair trial,
the guarantee of which is one of the fundamental principles of any democratic society within
the meaning of the Convention [references omitted].
39. Nevertheless, while the Member States of the Council of Europe all recognise the principle
of such publicity, there is some diversity as to its scope and manner of implementation, as
regards both the holding of hearings and the pronouncement of judgments.
40. Thus, according to the Convention organs' case-law, provided that a public hearing has
been held in first instance, the absence of a hearing before a second or third instance may be
justified by the special features of the case [references omitted].”
One rather interesting issue is whether there is a correlative right to a hearing in private with
anonymity maintained. May a taxpayer, for example, insist that a hearing of his tax appeal is
held in private and that any report of the case does not identify him or his financial
circumstances? Article 6(1), second sentence, deals with circumstances where the public may
be excluded from all or part of the trial and includes as one of the grounds “where … the
protection of the private life of the parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudice the interests of
justice”. If a taxpayer would be deterred from bringing an appeal by the possibility of public
disclosure of his financial circumstances, then it seems clearly arguable that the interests of
justice would be in favour of a restriction on the reporting of the name and financial details of
the taxpayer. A taxpayer arguing in favour of a private hearing could also deploy the right to
privacy in Article 8.
Though there is clearly a principle that open and visible justice is desirable, there are cogent
arguments that in tax cases in particular--where the financial details of the taxpayer are almost
invariably disclosed--there should be a right to request that the proceedings be in private, with
anonymity preserved in any report of the proceedings. This anonymity should apply to any
appeals in the proceedings.171
(e) The right to silence 172
Article 6 does not expressly contain a right to silence in criminal proceedings. However, the
Strasbourg organs have concluded that a right to silence and a right not to incriminate oneself
are generally recognised international standards which lie at the heart of the notion of a fair
procedure guaranteed by Article 6.173 Since proceedings arising out of taxation matters may
involve the determination of a criminal charge, the right to silence may arise in connection with
those proceedings. The right to silence has been raised in a few recent tax cases.
Perhaps the leading case on this point is that of Funke v. France.174 French Customs officers
searched the applicant's house and seized various documents. The Customs officers asked the
applicant to provide them with copies of statements for his overseas bank accounts: when the
applicant failed to provide these statements he was convicted and fined for failing to do so. He
alleged breaches of Article 6 and Article 8. The ECnHR found no breach of Article 6 since the
“special circumstances of Customs law” implied a duty to disclose information. 175 The ECtHR,
however, reached a different conclusion as follows176:
“44. The Court notes that the Customs secured Mr. Funke's conviction in order to obtain certain
documents which they believed must exist, although they were not certain of the fact. Being
unable or unwilling to procure them by some other means, they attempted to compel the
applicant himself to provide the evidence of offences he had allegedly committed. The special
features of Customs law cannot justify such an infringement of the right of anyone ‘charged
with a criminal offence,’ within the autonomous meaning of this expression in Article 6, to
remain silent and not to contribute to incriminating itself.
There has accordingly been a breach of Article 6(1).”
The right to silence was also raised in the case of Abas v. Netherlands.177 The applicant claimed
that he had ceased residence in the Netherlands and that he was resident in Ireland: the Dutch
tax inspector wrote to the applicant seeking further information, and the applicant replied that

he was resident in Ireland. The Dutch tax authorities subsequently searched the applicant's
family home and seized a number of documents from which it appeared that he was in fact still
residing in the Netherlands. He was charged with fraud and tax evasion. His conviction was
based in part on his answers to the letter from the tax inspector. The applicant complained that
there was an infringement of Article 6 through the failure of the tax inspector to inform him
that he could rely upon his right to silence and not reply to the letter.
The ECnHR effectively approached the case by asking whether or not the criminal proceedings
had commenced at the time that the tax inspector wrote to the applicant. Only if the criminal
proceedings had commenced did the guarantees contained in Article 6(1) apply. Criminal
proceedings are regarded as commencing when a person is substantially affected by those
proceedings. The ECnHR noted that the manner in which Article 6 is to be applied during
preliminary investigations depends upon the particular features of the proceedings involved. In
this case, the letter from the tax inspector was sent as part of an investigation to record facts
for fiscal purposes. The applicant's reply merely confirmed information already supplied
voluntarily to the tax authorities. Looking at the circumstances as a whole, the ECnHR found
that the applicant's position was not substantially affected at the time that the letter was sent
to him. The ECnHR stated:
“The Commission further finds that a requirement that an investigation by a Tax Inspector
under Article 47 of the General State Taxes Act should be subject to the guarantees of a judicial
procedure as set forth in Article 6(1) of the Convention would in practice unduly hamper the
effective functioning in the public interest of the activities of fiscal authorities [citations
omitted]. The Commission is, therefore, of the opinion that the investigation by the Tax
Inspector of the applicant's case was not such as to attract the application of Article 6 of the
Convention and, consequently, that the applicant's obligation to answer the Tax Inspector's
questions did not constitute an infringement of the right to silence and the right not to
incriminate one.”
The ECnHR went on to hold that the applicant's position for the purposes of Article 6 altered
when his family home was searched. From that time onwards, his situation was substantially
affected by the investigation and, therefore, the guarantees provided by Article 6(1) of the
Convention applied. The ECnHR found, however, that the actions of the authorities subsequent
to that date did not infringe Article 6.178
The right to silence raises potentially difficult issues for the administration of taxes. All tax
administration requires the submission of a great deal of information by taxpayers. Where,
however, a criminal charge is involved, the right to silence implicit in Article 6(1) may apply.
In the light of the recent jurisprudence of the Strasbourg organs--subsequent, in particular, to
Bendenoun179 --to the effect that a substantial fiscal penalty may involve a criminal charge,
many tax investigations give rise to the possibility of a “criminal charge” within the terms of
the Convention.
Clearly, a taxpayer could not invoke the right to silence and simply refuse to submit his tax
return on the grounds that, if any entry in the return proved to be inaccurate, he might be
liable to a fiscal penalty. The Strasbourg organs have on several occasions noted that the
administration of tax involves the disclosure of information by the taxpayer.180 On the other
hand, a point may come where it becomes clear that a criminal charge is contemplated and the
right to silence is engaged. This is clearly so where it has become apparent that the authorities
are contemplating a criminal prosecution under the provisions of the general criminal law and
before the criminal courts. In principle, it must also be the case when it becomes clear that the
revenue authorities may be seeking substantial fiscal penalties which would be regarded as
involving a criminal charge for Convention purposes.
In Abas the ECnHR used as a dividing line the same point of time that is used to determine
when criminal proceedings have commenced for the purpose of deciding whether those
proceedings have been unreasonably delayed: that is, when the applicant is substantially
affected by the investigation. On the basis of Abas, from the time that the applicant is
substantially affected, the right to silence arises.
The point might be made, of course, that the fact that the applicant may exercise a right to
silence does not prevent the revenue authorities from carrying out their investigations in other
ways: by seeking information from third parties, for example. The decision of the ECtHR in
Funke indicates, however, that the exercise of the right to silence also permits the applicant to
refuse to supply documents to the revenue authorities once he has become substantially
affected by proceedings for the determination of a criminal charge against him.
(f) Legal aid181

One of the additional guarantees for persons charged with a criminal offence is the right “to
defend himself in person or through legal assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be given it free when the interests of justice so
require” (see Article 6(3)(c)). If proceedings arising out of taxation matters involve the
determination of a criminal charge, then, in principle, legal aid should be available (subject,
always, to the applicant showing that he has not sufficient means and that the interests of
justice so require).
The absence of legal aid has been one of the grounds for finding a breach of Article 6 in a
number of cases arising out of the Community Charge in the United Kingdom. In Benham v.
United Kingdom,182 the applicant was committed to prison for wilful non-payment of the
Community Charge: legal aid was not provided. The ECtHR found a breach of Article 6(1) and
6(3)(c).183
It seems, however, that imprisonment need not always be in prospect for a right to legal aid
to arise. Following the recent jurisprudence of the Strasbourg organs, a case which may lead
to the imposition of a substantial tax-geared penalty will involve the determination of a criminal
charge. In principle, legal aid should also be available in such a case.
(g) The non-heritability of criminal charges
Reference has already been made to the cases of AP, MP and TP v. Switzerland184 and EL, RL
and JOL v. Switzerland185 both of which concerned fiscal penalties imposed on the heirs of a
deceased (with a maximum of 400 per cent of the tax evaded) for tax evasion committed by
the deceased. In both cases the ECtHR decided that the fiscal penalty involved a criminal
charge, and that the principle that criminal liability was personal to an individual meant that
the penalties could not be imposed on the heirs.
Both cases arose in Switzerland where the rule of universal succession applies under which an
heir effectively steps directly into the shoes of the deceased. In principle, however, there seems
no reason why the result should be any different in a country where assets pass first to an
executor, administrator or other personal representative before being passed to the heirs. The
implication seems clear that fiscal penalties--to the extent that they constitute criminal
charges--cannot survive the death of the particular taxpayer.186 Whether this is a reasonable
result is open to debate.
(h) Tax proceedings as the determination of a criminal charge
A number of the issues that have just been considered have arisen because of the jurisprudence
of the Strasbourg organs that a fiscal penalty may involve a criminal charge and, hence, the
extended guarantees in Article 6 will apply. Issues such as the right to silence, the nonheritability of criminal liability and, to a certain extent, the issue of legal aid all create some
difficulties in the tax context. These issues are ones that have really only had to be faced by
the Strasbourg organs and national courts since the decision of the ECtHR in Bendenoun187 in
1994. Some of the decisions in the last six years have tried to come to grips with the application
of the guarantees for criminal charges in Article 6 where tax proceedings involve substantial
fiscal penalties.
A small number of further issues has arisen in recent years in a tax context from the
jurisprudence that the imposition of substantial fiscal penalties may involve a criminal charge.
A few cases have raised the application of the presumption of innocence in Article 6(2) to tax
matters, since the onus of proving facts often falls upon the taxpayer who has access to the
information. In none of these cases has the presumption of innocence been successfully raised
by the applicant.188
Article 4 of the 7th Protocol (“Article 4/7”) involves a right not to be tried or punished twice-the principle of double jeopardy.189 In Ponsetti and Chesnel v. France190 the taxpayers failed to
submit their income tax or VAT returns. As a consequence they were liable to payment of the
tax plus penalties plus criminal prosecution for their deliberate omission to submit the returns.
They complained of double jeopardy since the fiscal penalties involved a criminal charge and,
in addition, they were liable to criminal prosecution. The ECtHR found their applications
inadmissible on the grounds that there was in fact no double jeopardy: the criminal offences
contained an additional element (specifically, the deliberate omission to submit returns) which
was not relevant to the establishment of the fiscal penalties. It is not particularly clear from
the decision, however, that the ECtHR focused on the point that the fiscal penalties involved
criminal charges (according to the jurisprudence of the Strasbourg organs) and that two sets
of criminal charges might be regarded as arising out of the same failure to submit returns.
While one can appreciate that a taxpayer who is prosecuted for an offence under the criminal
law should nevertheless be liable to pay the tax (with interest for late payment), it is harder in

principle to see why an individual should be liable both to prosecution for an offence under the
criminal law and also for fiscal penalties.
There has been an attempt in one case at least to separate off the proceedings relating to the
ordinary tax liability (to which, in accordance with the jurisprudence of the Strasbourg organs,
Article 6 should not apply) from that part of the proceedings which related to penalties. In
Rouviere v. France191 the French Government argued that proceedings relating to the
determination of the amount of a tax liability should be separated from the proceedings for
imposition of a penalty: Article 6 applied only to the latter. The ECnHR did not find it necessary
to determine this issue since the applicant had failed to exhaust domestic remedies.
In theory, one can see the distinction between, on the one hand, proceedings where the
taxpayer appeals against an assessment to additional tax plus penalties--and the same
proceedings consider both the tax liability and the penalties--and, on the other hand,
proceedings for the determination of the tax liability, followed by a separate assessment to
penalties and proceedings to challenge those penalties. In theory, Article 6 applies to the entire
proceedings in the first case, but only to the penalty proceedings in the second. That situation
seems, however, inherently unattractive. Why should an applicant have, for example, the
guarantee of a determination within a reasonable time for both his tax liability and the penalties
in the first case, but only for the penalties in the latter case? Where substantial penalties are
involved, it seems logical to say that Article 6 applies to the entire proceedings. This issue has
not been conclusively resolved by the Strasbourg organs.
Though it is not exactly a problem thrown up by the jurisprudence that a substantial fiscal
penalty constitutes a criminal charge, one recent case has considered Article 6 and the question
of penalties assessed by the revenue authorities. In Taddei v. France192 the applicant was
subject to an additional tax assessment plus penalties of 40 per cent for bad faith. The penalties
were assessed by the revenue authorities and could be challenged before the administrative
courts, though those courts had no power to modify the amount of the penalties. The ECnHR
confirmed that the fiscal penalties entailed a criminal charge. There was no appearance of a
breach of the Convention merely because they were assessed by the administration, provided
they could be subject to an appeal to an independent tribunal with full power to review both
questions of fact and law. On the point that the French courts had no power to modify the
amount of the penalties, the ECnHR noted that the French legislation provided for different
levels of penalty for bad faith, on the one hand, and fraudulent manoeuvres on the other. The
law itself provided, therefore, for different levels of penalty to reflect the seriousness of the
conduct. The administrative courts had power to review whether, for example, bad faith had
been established. In those circumstances there was no appearance of a violation of the
Convention.
One might draw at least two conclusions from this case. First, there is no breach of the
Convention if penalties are assessed initially by the revenue authorities provided that the
penalties can be appealed to an independent tribunal with full power to review both questions
of fact and law. Second, where the penalty is fixed by law at a single level, and the tribunal
has no power to moderate the penalty, that might constitute a breach: the position in France
is somewhat unusual since the legislation itself provides for fixed penalties at two different
levels to reflect the seriousness of the conduct.
In the conclusions/recommendations at the end of this article there is a short discussion of the
question whether the guarantees applicable to criminal charges are appropriate to tax
proceedings. It suffices to point out here that there are some very real difficulties in applying
the criminal charge guarantees to taxation matters, most notably in areas such as the right to
silence. On the one hand one can quite easily see that substantial fines for fiscal offences may
have as great an impact on an individual as a conviction for a criminal offence under the
ordinary criminal law. On the other hand, there are aspects of tax administration--particularly
the requirement for the taxpayer to supply information, or the possibility that tax
avoidance/evasion may be discovered some time after a taxpayer has died--which appear to
make certain of the criminal charge guarantees inappropriate in fiscal proceedings.
At the same time, the constant jurisprudence that Article 6 does not apply to ordinary tax
proceedings appears unattractive. Why, for example, should a taxpayer not have a right to
have his appeal against liability to tax determined within a reasonable time by an independent
and impartial tribunal?
Part 6: Article 14 (Prohibition of Discrimination)193
Article 14 provides as follows:
“Article 14: prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth or other
status.”194
(a) General discussion
Article 14195 is a non-free-standing non-discrimination rule: that is, the Article does not prohibit
discrimination as such, but only discrimination in the enjoyment of the rights and freedoms
contained in the Convention.196 A complaint must, therefore, point to the right or freedom in
respect of which discrimination is alleged. Article 14 alone cannot be the basis of a complaint
where none of the other rights or freedoms contained in the Convention is engaged.197
Discrimination consists of the application of different treatment to persons who are in an
objectively similar situation. Even then, the State may justify the difference in treatment if it
pursues a legitimate aim and is not disproportionate.198 In the sphere of taxation, States enjoy
a wide margin of appreciation.
In the tax context, Article 14 is most often raised in conjunction with Article 1/1 on the basis
that the right to enjoyment of possessions has been infringed by tax rules which operate in an
unjustified and discriminatory way.199 A small number of the cases in the database have sought
to combine Article 14 with other of the rights or freedoms.
In 49 cases in the database complaints were made under Article 14. The applicant was
successful under Article 14 in only six of those cases. Five of those six involved unjustified
discrimination on grounds of sex, the remaining case involved unjustified discrimination on
grounds of residence.
Article 14 was raised (unsuccessfully) in the earliest two cases in the database. In
Gudmundsson v. Iceland200 the applicant argued that the Icelandic capital tax discriminated
between different types of entities. The ECnHR found, however, that there was no infringement
of Article 1/1 and Article 14 could not stand on its own. Similarly, in X v. Germany201 complaint
was made of a 100 per cent levy on mortgage gains. The ECnHR concluded that Article 1/1 was
inapplicable and that Article 14 could not, therefore, stand alone.
There are a number of statements in the database on the general approach to the application
of Article 14 to tax matters. An example may be taken from one of the most recent decisions
in this area. In Galeotti Ottieri della Ciaja v. Italy202 the applicants complained that the Italian
inheritance tax fell disproportionately more heavily on larger estates rather than smaller ones.
The ECtHR concluded that this was not discriminatory and that the tax rules were well within
the State's margin of appreciation. The ECtHR said the following:
“The Court notes that Article 1 of Protocol No. 1, second paragraph, establishes that the duty
to pay tax falls within its field of application. Accordingly, Article 14 is also applicable [quoting
the case of Darby v. Sweden203].
For the purposes of Article 14 a difference of treatment is discriminatory if it ‘has no objective
and reasonable justification’, that is if it does not pursue a ‘legitimate aim’ or if there is not a
‘reasonable relationship of proportionality between the means employed and the aim sought to
be realised’. Moreover, in the field of taxation the Contracting States enjoy a wide margin of
appreciation in assessing whether and to what extent differences in otherwise similar situations
justify a different treatment [references omitted]. In particular, it is not sufficient for the
applicants to complain merely that they have been taxed more than others, but they must
show that the tax in question operates to distinguish between similar taxpayers on
discriminatory grounds [references omitted].”
Not surprisingly, the Strasbourg organs have frequently confirmed that States enjoy a wide
margin of appreciation in determining how they will subject different taxpayers to taxation.
(b) Cases where discrimination was not established
Before considering cases where the applicant has succeeded in an argument based upon Article
14, it may be interesting to consider a number of cases where no discrimination was found.
In X v. Ireland204 the applicant had been adopted in England but his family then moved to
Ireland. He was left a legacy under the will of his adoptive mother which was subject to legacy
duty in Ireland. The rate of duty was 1 per cent for legacies to any children of the deceased,
but 10 per cent for legacies to “strangers in blood”. Only a person adopted in Ireland and under
Irish law was treated as a child for this purpose. The applicant complained that he was required
to bear the 10 per cent legacy duty because he was adopted abroad and that this was
discriminatory. The ECnHR rejected his complaint on the grounds that differences in conditions
for adoption and adoption procedures from one country to another meant that it was reasonable

for Ireland to apply a different rate of tax to domestic adoptees; the rule was not, therefore,
discriminatory.
In at least four cases in the database applicants complained (unsuccessfully) of differences in
tax treatment between employed persons, self-employed persons and employers. In X v.
Austria205 the Viennese subway tax was imposed only on employers. The ECnHR held the
complaint inadmissible on the grounds that employers were a distinct group who could be taxed
under different rules. Similarly, in X v. Austria206 the Austrian tax system allowed certain
deductions only to employed persons and not to the self-employed. The ECnHR rejected the
admissibility of the complaint on the grounds that the difference in treatment was justified. In
National Federation of the Self-Employed v. United Kingdom207 the Federation complained
about Class IV national insurance contributions that self-employed persons received no benefits
as a result of their contributions. The ECnHR held the complaint inadmissible on the grounds
that the differences in treatment were justified. A subsequent case208 complained about
national insurance contributions on the grounds that self-employed persons could not deduct
their contributions. The ECnHR held the application inadmissible on the grounds that a selfemployed person was not in a comparable position with an employer.209
One can, with a certain amount of confidence, conclude that differences in tax rules between
employers, employees and the self-employed are unlikely to be regarded as unjustified and
discriminatory.
Taking a further example from a more recent case, in Gianquitto v. Italy210 a retired carabinieri
complained that his invalidity pension was taxable whereas a war pension was not. The ECnHR
concluded that it was within the State's margin of appreciation to determine that war pensions
should be exempt from tax whilst this invalidity pension was taxable.
(c) Cases where discrimination was established
Turning to the cases in which the applicant has been successful in a complaint under Article
14, five of these involved discrimination on grounds of sex: four involved discrimination against
men, and one involved discrimination against women.
In Schmidt v. Germany211 the applicant complained of having to pay fire service levy to the
German Land of Baden-Württemberg. This levy was paid in lieu of service in the local fire
brigade: only men were obliged to serve in the brigade, so only men might be required to pay
the levy. The ECnHR and the ECtHR noted that the possibility of service in the fire brigade was
now illusory. In practice, the levy was payable only by men: this discrimination could not be
justified.
Under the former Dutch rule, an unmarried and childless woman over 45 was not required to
pay child benefit contributions, but a man in similar circumstances was required to pay. In Van
Raalte v. Netherlands212 the ECtHR concluded that this involved unjustified discrimination
against men.
In two parallel cases--Crossland v. United Kingdom213 and Fielding v. United Kingdom214 -complaint was made that the widow's bereavement allowance was only given to a woman and
not to a man whose deceased wife was the principal breadwinner. The ECnHR held both cases
to be admissible and a friendly settlement was agreed.215 The legislation216 has been
subsequently amended.
MacGregor v. United Kingdom217 involved discrimination against women. An incapacitated
spouse allowance was given only to a man with an incapacitated wife and not to a woman with
an incapacitated husband. Again the ECnHR held the application admissible, a friendly
settlement was agreed, and the legislation218 has subsequently been amended.219
(d) Taxation of husbands and wives
The discussion of discrimination on grounds of sex is, perhaps, an appropriate point to consider
a small number of cases where a challenge has been brought to provisions of the tax system
applicable to married couples on the grounds that married couples were taxed on a different
basis from unmarried couples in similar circumstances. In addition to Article 14 (taken in
conjunction with Article 1/1), these cases have also sought to challenge the provisions of the
tax legislation on other grounds including Article 8 (right to respect for private and family life)
and Article 12 (the right to marry).
In Hubaux v. Belgium,220 complaint was made of the Belgian tax system of aggregating the
income of husbands and wives. The application was declared inadmissible on the grounds that
married couples and co-habitees were not in a comparable position. There was also no
appearance of an infringement of any of the other rights in the Convention.
Similarly, in Lindsay v. United Kingdom221 complaint was made of the former United Kingdom
tax system of aggregating certain of the income of husbands and wives. The ECnHR held that

the provisions were well within the margin of appreciation enjoyed by a State in tax matters.
Again, there was no infringement of any of the other rights.
In the more recent case of Feteris-Gerards v. Netherlands222 complaint was made of the Dutch
rule under which certain tax deductions were allocated to the spouse with the highest income
(and, therefore, normally allocated to the husband). The ECnHR held that it was not
discriminatory to have a rule which allocated the deductions to the spouse with the highest
income.
All of these cases involved claims that the operation of the rules of the tax system resulted in
a higher tax burden on a couple because they were married than if they were simply cohabiting. In principle, the same answer should apply where the rules of the tax system result
in a higher tax burden falling upon an unmarried couple in a settled and stable relationship as
compared with a married couple in identical circumstances. It may be, however, that a different
result will ultimately be recognised in such a case. This may be an area where a dynamic
approach to the interpretation of the Convention eventually recognises that couples (both
heterosexual and, perhaps, homosexual) who live in a stable and settled relationship should
be accorded the same tax treatment as a married couple. Put into more formal terms, the
unmarried couple would have to show that they were in an objectively identical position to an
equivalent married couple: in those circumstances, the State concerned would have to justify
the difference in tax treatment as pursuing a legitimate aim and as proportionate.
(e) Discrimination on grounds of residence
Leaving aside discrimination on grounds of sex, the only other case that has been successful
under Article 14 in a tax context is the well-known case of Darby v. Sweden.223 Peter Darby
was resident in Finland but worked in Sweden and was therefore subject to Swedish church
tax. As a non-resident, however, he was unable to contract out of the tax although a resident
in the same circumstances would have been entitled to contract out. He complained of a breach
of Article 14 in conjunction with Article 1/1. The ECtHR held that the prohibition on
discrimination was applicable to taxation by virtue of the right to the enjoyment of possessions
guaranteed in Article 1/1. The Court went on to hold that there was no justification for this
distinction between residents and non-residents and that there had been a violation.
The Darby case is somewhat unusual. Non-residents would not normally be in an objectively
comparable position to residents. Outside discrimination on grounds of sex, arguments based
on Article 14 are unlikely to succeed in taxation matters. Even assuming that the applicant can
persuade the Court that he is in an objectively similar position to another person who is taxed
differently, the Court may still find that the difference in treatment is within the wide margin
of appreciation.
Part 7: Article 8 (Right to Respect for Private and Family Life)224
Article 8 provides as follows:
“Article 8: right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the country, for the prevention
of disorder or crime, for the protection of health or morals, or for the protection of the rights
and freedoms of others.”225
Complaints of infringement of Article 8 have been made both with respect to the substantive
tax rules of the country concerned, and also with respect to taxation procedures, particularly
the seeking of information by revenue authorities. More cases have raised procedural aspects
as opposed to substantive issues.
In the database, Article 8 was raised in 26 cases, the taxpayer being successful under Article
8 in two of those cases226: both cases involved information-seeking by revenue authorities
where there were inadequate judicial safeguards.
(a) Challenges to substantive tax rules
In all of the cases where a challenge to a substantive provision of the tax law was mounted,
the complaint under Article 8 was also combined with other complaints under other provisions
such as Article 1/1 or Article 14. The cases are discussed elsewhere in this article. In none of
the cases was a substantive rule of tax law held to infringe the right to respect for private and
family life.
Examples of cases relating to substantive rules of tax law in which Article 8 was raised include
X v. Ireland227 which involved the differential legacy duty for applicants adopted outside Ireland,

the two cases of Hubaux v. Belgium228 and Lindsay v. United Kingdom229 involving the systems
for taxing the income of husbands and wives, and Fielding v. United Kingdom230 on the widows'
bereavement allowance (which is treated primarily as a case on Article 14).
(b) Challenges to procedural tax rules
Far more challenges have been brought under Article 8 against information-seeking by revenue
authorities. This discussion considers first the two cases in which the taxpayer was successful
on a complaint under Article 8 and then a number of further cases where the Strasbourg organs
have held that the information-seeking activities of the revenue authorities did not constitute
an infringement of the Convention.
The leading case in this area is that of Funke, Miailhe and Crémieux v. France231 in which
parallel decisions were issued together on February 25, 1993. All three matters involved
searches of premises by French Customs officers and seizure of documents found on the
premises.232 The ECtHR upheld the complaint in all three matters on the grounds that the
powers of the Customs authorities to search premises were subject to insufficient judicial
safeguards against abuse. The ECtHR said the following:
“56. Undoubtedly, in the field under consideration--the prevention of capital outflows and tax
evasion--States encounter serious difficulties owing to the scale and complexity of banking
systems and financial channels and to the immense scope for international investment, made
all the easier by the relative porousness of national borders. The Court therefore recognises
that they may consider it necessary to have recourse to measures such as house searches and
seizures in order to obtain physical evidence of exchange-control offences and, where
appropriate, to prosecute those responsible. Nevertheless, the relevant legislation and practice
must afford adequate and effective safeguards against abuse.
57. This was not so in the instant case …”233
Though Article 8 was not raised in the case, there was a follow-up to the Funke, Miailhe and
Crémieux case in Miailhe v. France (No.2).234 Various of the documents seized by the French
Customs were passed to the revenue authorities who used them as a basis for further tax
assessments and for a criminal prosecution. The applicant alleged a breach of Article 6. The
ECnHR found a breach of Article 6(1). The case was then referred to the ECtHR which found no
breach of the Article.
The point made in Funke that the administration of any tax system involves the supply of
information by the taxpayer (and investigations by the revenue authorities) has been made on
a number of occasions by the Strasbourg organs. There is a very clear statement to this effect
in a case--albeit not on Article 8--JZ v. France235:
“Toutefois, la Commission relève que dans tous les systèmes fiscaux, les contribuables sont
tenus de fournir des renseignements afin de permettre le calcul des impôts. Lorsqu'une partie
des opérations financières du contribuable est effectuée à l'étranger, c'est-à-dire en dehors de
la sphère de juridiction de l'administration fiscale, cette dernière ne dispose pas des mêmes
moyens de recoupement et de contrôle que pour les opérations effectuées à l'intérieur. Il est
donc équitable de faire dépendre une juste taxation fiscale de la fourniture par le contribuable
de renseignements plus précis ou étendus sur ses activités ou ses biens situés à l'étranger.
Une telle exigence ne saurait être considérée comme disproportionnée au but consistant à
assurer le paiement des impôts. ”
The other case in which an applicant was successful under Article 8 was the case of Huvig v.
France236: the taxpayers were suspected of tax fraud and a telephone tap was ordered. The
applicants complained of an infringement of their right to respect for private life in Article 8.
The French Government did not dispute that the telephone tapping amounted to an interference
with the exercise of the applicants' right to respect for correspondence and private life. They
sought to justify the interference, however, under Article 8(2). The ECtHR held that such an
interference would contravene Article 8 unless it was “in accordance with law”, pursued one or
more of the legitimate aims referred to in Article 8(2), and was “necessary in a democratic
society”. The ECtHR held that the tapping in these circumstances was not in accordance with
law since the French rules did not indicate with sufficient clarity the scope and manner of
exercise of the discretion conferred on public authorities to order telephone tapping.
One of the earlier but unsuccessful cases to raise Article 8 in the context of seeking information
from a taxpayer was the case of X v. Belgium.237 The applicant was requested by the tax
authorities to supply information as to how he had used the proceeds from the sale of various
properties. Having found the information supplied inadequate, the tax authorities asked the
applicant for a detailed explanation of his private expenditure. The applicant contended that an

obligation to give further details would compel him to reveal intimate aspects of his private life.
The ECnHR approached the case as follows238:
“The Commission considers without hesitation that the fact that a tax authority is entitled to
require the applicant to produce a list of his private expenditure, subject to the risk of a tax
assessment measure, constitutes an interference with his private life.
It must now examine the question whether this interference complies with paragraph 2 of
Article 8.
In this respect … the Commission will seek to establish whether the interference was ‘in
accordance with the law’, based on one of the legitimate objectives under Article 2 and was
‘necessary in a democratic society’ for the achievement of such objectives.”
The ECnHR held that the interference was in accordance with law, that its purpose was the
collection of tax which was necessary for the economic well-being of the country, and that it
was necessary in a democratic society for a taxpayer to disclose to the tax administration the
private use he had made of his assets. In the context of proportionality, the ECnHR noted in
particular that the amount involved was a considerable one and that the approach of the tax
authorities was therefore proportionate to the objective they were pursuing.
The decision of the ECtHR in Funke, Miailhe and Crémieux with respect to powers of search and
seizure may be contrasted with a number of other cases where challenges to searches by the
revenue authorities under Article 8 were unsuccessful. In A v. France239 a search of the
applicant's office and house by the revenue authorities following a tip off was held to be justified
within the terms of Article 8(2). In K v. Sweden240 a search of the house of the ex-wife of a
defaulting taxpayer was also regarded as justified: the tax office had received information that
the taxpayer and his ex-wife were still living together. A search of bank premises in order to
obtain evidence to pass to another country under provisions for mutual administrative
assistance was also held to be justified within Article 8(2) in the case of R v. Austria.241 In
Schnabl v. Austria242 the applicant was suspected of aiding and abetting tax evasion: a search
was ordered of his office, his house and the premises of his company. A complaint under Article
8 was held inadmissible as made out of time. In Hildebrand v. Germany243 the applicant was
suspected of tax evasion and his personal and professional premises were searched. The ECnHR
held that the search was an interference with his right to privacy, but that it could be justified
under Article 8(2).
There have been unsuccessful challenges under Article 8 to various other measures taken by
the revenue authorities to obtain information or enforce taxes. For example, in Visser v.
Netherlands244 the tax authorities asked the telephone service to supply the name and address
of the applicant. The applicant complained of a breach of her right of privacy. The ECnHR
acknowledged that there was an infringement, but that the infringement was justified in
accordance with Article 8(2).
Overall, challenges under Article 8 to information-seeking powers of revenue authorities have
been unsuccessful, except where those powers were subject to inadequate supervision.
One issue not fully resolved is how extensive must judicial supervision be. Does the taxpayer
have to be notified and be able to challenge the information-seeking actions, or is it enough
that the revenue authorities must obtain judicial approval without notice to the taxpayer? The
answer may depend upon the circumstances. A search of the taxpayer's premises--without
notice--is a substantial interference with his right to privacy. If such orders are to be obtained
without notice, it would, presumably, need very particular circumstances--such as strong
suspicion that evidence would be destroyed if notice were given.
Part 8: Article 9 (Freedom of Thought, Conscience and Religion)245
With Article 9, one has reached those Articles of the Convention which appear to have nothing
to do with taxation. Article 1/1 (protection of property) makes specific reference to taxation;
even Article 8 (right to respect for private and family life) appears to have some relevance to
taxation. It is hard to see what relevance Article 9 (and other Articles that are discussed
subsequently) might have.
Perhaps one should not underestimate the ingenuity of taxpayers (or their advisers) in bringing
forward arguments under the Convention. Complaints under Article 9 were raised in 14 cases
in the database: the applicant was unsuccessful in every one of these cases.
In a sense, the purpose of this part is to set out arguments that will not run under the
Convention.
One point should be emphasised at the outset. The Strasbourg organs have on several
occasions repeated that the freedom of religion in Article 9 cannot be construed as giving any
particular taxpayer a freedom from taxation. An example of this is the case of Association

‘Sivananda de Yoga Vedanta’ v. France246 which concerned an association involved in the
teaching and practice of yoga and Hindu philosophy. The Association was assessed to tax and
argued (unsuccessfully) that this taxation infringed its freedom of religion and that it was
discriminated against having regard to the tax exemptions enjoyed by the Catholic Church in
France. The arguments under both Articles 9 and 14 failed. In particular, the ECnHR had the
following to say:
“Toutefois, la Commission ne saurait lire dans l'article 9 de la Convention un droit â ce que
toute activité d'une association qui aurait un caractère religieux ou culturel soit exonérée de
tout impôt. Elle estime que le droit à la liberté de religion n'amplique nullement que les églises
ou leurs fidèles doivent se voir accorder un statut fiscal différent de celui des autres
contribuables (see Application No. 17522/90, Decision 11.1.92, DR 72, page 256).”
The Strasbourg organs have applied this principle and, on a number of occasions, rejected
religious objections to payments of taxes or particular aspects of taxes.
In a relatively early case, Reformed Church of X v. Netherlands,247 the Reformed Church
objected to compulsory contributions to old age pension schemes on the grounds that there
was a religious duty to provide for the elderly: the Dutch Parliament had, in fact, made express
provision for conscientious objectors to opt out. The ECnHR held that there was no violation of
Article 9.
The provision in the Dutch legislation allowed a conscientious objector to opt out of the payment
for old age insurance and to pay a corresponding increase in income tax instead. In X v.
Netherlands 248 the applicant complained that he was not entitled to opt out since he could
not fulfil the conditions required for exemption as he was not opposed to all forms of insurance.
The ECnHR found that the applicant's complaints did not constitute a violation of any right
which could be derived from Article 9 of the Convention.
There have been complaints under Article 9 against various of the church taxes which exist in
some continental European countries. In E and GR v. Austria249 the applicants complained of a
violation of their right to freedom of religion because the Austrian Roman Catholic Church was
entitled to impose a church tax upon them: they had no choice other than to pay the tax or to
terminate their church membership. The ECnHR dealt with the matter as follows250:
“Insofar as the applicants invoke their right to freedom of religion as guaranteed by Article 9
of the Convention, the Commission observes that this provision protects in particular the right
to manifest one's religion ‘in worship, teaching, practice and observance’. The Commission finds
that the collection of financial contributions from its members by a church does not, as such,
interfere with any of these activities. The applicants are entirely free to practise or not to
practise their religion as they please…. The obligation [to pay contributions] can be avoided if
they choose to leave the church, a possibility for which the State legislation has expressly
provided. By making available this possibility, the State has introduced sufficient safeguards to
ensure the individual's freedom of religion. …
The Commission therefore concludes that there is no appearance of any interference with the
applicants' rights under Article 9 … of the Convention …”
Similarly, in Gottesmann v. Switzerland251 the applicants complained that they were required
to pay Swiss local church tax as members of the Roman Catholic Church even though they said
that they had left the church. The ECnHR found that the church tax was not contrary to the
freedom of religion where the domestic law allowed the individual to leave the church concerned
if he so wished; it was also permissible to require that such an abandonment of church
membership should be unambiguously intimated to the authorities in order to opt out of the
tax.
Finally, in Kustannus Oy Vapaa Ajattelija AB and Others v. Finland252 an association of freethinkers which was formed as a limited liability company sought to challenge the Finnish church
tax to which it was liable (and from which it could not opt out as a non-individual). The ECnHR
held the case inadmissible on the grounds that a limited liability company did not enjoy the
freedom of religion under Article 9.
In a number of cases Quakers have sought to argue that they should be exempted from paying
that part of their taxes which would be utilised for military purposes: their religious convictions
were opposed to any military activities, and they objected to paying taxes that would be used
to fund those activities.
In the case of C v. United Kingdom253 the applicant was a member of the Quakers. He was not
prepared to pay that proportion of his taxes which was used to finance armaments, weapons
research and allied industries (which was estimated to be equivalent to 40 per cent of the
revenue raised by income tax in 1980/81). He was willing to pay an equivalent amount into a

fund for non-military purposes. The ECnHR, in holding his application inadmissible, held that
Article 9 primarily protected the sphere of personal beliefs and religious creeds but did not
always guarantee the right to behave in public in a way which was dictated by those beliefs.
Article 9 did not, therefore, provide a basis for refusing to pay that part of the tax.
The issue was revisited in the case of Hibbs and Birmingham v. United Kingdom254 where two
Quakers again sought to pay that percentage of their income tax which was used for military
purposes (at that time estimated at 12 per cent) into a fund for non-military purposes.
Following its earlier decisions, the ECnHR held the matter inadmissible. The ECnHR stated its
conclusion as follows:
“Article 9 primarily protects the sphere of personal belief and religious creeds, i.e. the area
which is sometimes called the forum internum. In addition, it protects acts which are intimately
linked to these attitudes, such as acts of worship or devotion which are aspects of the practice
of a religion or belief in a generally recognised form.
However, in protecting this personal sphere, Article 9 of the Convention does not always
guarantee the right to behave in the public sphere in a way which is dictated by such a belief:
for instance by refusing to pay certain taxes because part of the revenue so raised may be
applied for military expenditure …
The obligation to pay taxes is a general one which has no specific conscientious implications in
itself. Its neutrality in this sense is also illustrated by the fact that no taxpayer can influence
or determine the purpose for which his or her contributions are applied once they are collected.
Furthermore, the power of taxation is expressly recognised by the Convention system and is
ascribed to the State by Article 1, 1st Protocol.”
Article 9 protects both freedom of religion and freedom of thought and conscience. Two
unsuccessful challenges were mounted against the Swiss military tax which was payable by
those who failed to perform their compulsory military service.255 In both cases the conscientious
objector refused to perform compulsory military service. They were assessed to military tax in
lieu of service, and, on non-payment, they were imprisoned. In both cases the ECnHR held the
complaint under Articles 9 and 10 to be inadmissible.
Finally, two cases have sought to raise Article 9 in conjunction with Article 14 and to complain
against discriminatory treatment where an exemption from tax on the income of a particular
church was not extended to other religious groups. In Ortega Moratilla v. Spain256 the
Protestant Church in Spain sought the same exemption from property tax which was accorded
to the Catholic Church. The ECnHR referred to the fact that the exemption for the Catholic
Church arose out of a Concordat with the Holy See and that this difference in circumstances
justified the difference in treatment between the Protestant and Catholic churches.
More recently, an association teaching yoga and Hindu philosophy257 argued that it had been
discriminated against by reference to the exemption from tax given to the Catholic Church in
France. Once again, the ECnHR held that the Association was not in a comparable position with
the Catholic Church.
Part 9: Miscellaneous Articles of the Convention258
This section considers a small number of cases which have raised, in a taxation context, Articles
of the Convention which have not yet been considered.
With the exception of 6 cases in which Article 5 (right to liberty and security) was raised, the
applicants were unsuccessful in their arguments on all of these other Articles. To a very large
extent, therefore, this section considers arguments which have not appealed to the Strasbourg
organs in the past.
(a) Article 4 (Prohibition of Slavery and Forced Labour)
However ingenious one might consider taxpayers and their advisers to be, the prohibition of
slavery and forced labour does not at first sight appear to offer particularly fertile ground for
arguments in a taxation context. Nevertheless, Article 4 has been raised in at least three cases
in the database.
In a case generally known as Four Companies v. Austria,259 the four companies complained of
the obligation imposed on them to calculate and withhold from the wages of their employees
taxes, social security contributions, sums in execution of court judgments, and to pay to their
employees family allowances and salaries in cases of sickness. They argued that these
obligations constituted forced labour contrary to Article 4. The ECnHR rejected the application,
stating that, even assuming that forced labour was applicable in these circumstances, Article
4(3)(d) expressly excluded from the definition of “forced or compulsory labour” … “any work
or service which forms part of normal civic obligations”. The duties imposed upon the employer
companies in this case did not go beyond normal civic obligations.

A similar issue was raised more recently in the case of Borghini v. Italy260 where the applicant
argued that the liability to withhold tax and, if asked to do so, prepare a tax return on behalf
of his employees constituted forced labour. The ECnHR followed its decision in the Four
Companies case and concluded that the work involved could not be considered as exceeding
normal civic obligations.
There remains still the possibility that certain duties imposed in connection with taxation might
be regarded as going beyond normal civic obligations. An example might be a revenue authority
requiring a third party--and not the taxpayer concerned--to expend significant effort and incur
significant expenditure in supplying information in connection with an investigation. To require
third parties to incur significant costs for the purposes of providing information, and not to
reimburse those third parties, may go beyond normal civic duties. In part this may depend
upon whether it is the practice in most of the countries of the Council of Europe to compensate
a third party who is required to supply information in connection with a tax investigation.
(b) Article 5 (Right to Liberty and Security)
This Article contains detailed rules dealing with the lawful detention of a person. It has been
raised, as one might have expected, in connection with criminal tax investigations.
In four cases concerning the Community Charge261 the applicant was detained for alleged wilful
non-payment of Community Charge: in each of the cases Article 5 and Article 6 were both held
to have been breached.
A breach of Article 5, but not of Article 6, was found in the case of Neumeister v. Austria262 in
connection with the unreasonable length of detention of a suspect who was prosecuted for
criminal tax offences.
Finally, an argument under Article 5 was raised in the slightly bizarre circumstances of the case
of Stocké v. Germany.263 The applicant alleged that he had been kidnapped and taken back to
Germany by a conspiracy involving the German police and revenue authorities.264
(c) Article 7 (No Punishment without Law)
Article 7 states:
“1. No one shall be held guilty of any criminal offence on account of any act or omission which
did not constitute a criminal offence under national or international law at the time when it was
committed …”265
Article 7 has been raised--unsuccessfully on every occasion--in a number of cases involving
criminal tax investigations. The one case which perhaps merits comment is the case of L-GR v.
Sweden266 where the complaint under Article 7 was that the particular fiscal offence in question
was not described in a statute. The ECnHR held, however, that the elements of the offence
were adequately described in the existing case law, that the applicant could have discovered
the precise legal elements of the offence, and that there was no breach of Article 7. Though
this case would appear to confirm that a common law offence is not a breach of the Convention,
the elements of the offence would have to be sufficiently clear for there to be no breach. The
ECnHR put the matters as follows:
“However, as noted above, the concept of ‘law’ under Article 7 of the Convention comprises
not only written but also unwritten law, most importantly the case-law of the national courts.
Consequently, if the applicant, on account of the existing case-law, was able to foresee, with a
reasonable degree of certainty, that the aiding and abetting in question would make him
criminally liable, his conviction was not incompatible with Article 7.”
It seems that the decision would have been different had the existing case law not defined the
offence with sufficient clarity or, possibly, if the conviction in the particular applicant's case had
extended the scope of the offence beyond that which had been previously recognised in the
case law.
(d) Article 10 (Freedom of Expression)
It is hard to see how freedom of expression could be relevant to taxation, and, frankly, the
small number of cases in which this Article was raised could be regarded as hardly involving
taxation matters. Brief mention might be made of two of them.
First, in Barfod v. Denmark267 a journalist wrote an article criticising the lack of competence of
lay judges who constituted a tribunal in tax cases. The author was convicted of an offence of
libelling members of the judiciary. The ECtHR held that there was no breach of Article 10 since
the existence of the particular offence in question could be justified within the terms of Article
10(2) as being an offence prescribed by law and necessary in a democratic society.
Secondly, in Andersson v. Sweden268 the applicant complained of a 60 Kroner stamp duty
imposed on a permit to hold a demonstration. His complaint was held inadmissible.
(e) Article 12 (Right to Marry)

Article 12 is quite brief and provides as follows:
“Men and women of marriageable age have the right to marry and to found a family, according
to the national laws governing the exercise of this right.”
The right to marry has been raised in two cases concerning the taxation of husbands and wives,
along with arguments based upon the non-discrimination provision in Article 14 (taken in
conjunction with Article 1/1). In both cases it was argued that the current system of taxing
husbands and wives in the countries concerned resulted in a higher tax burden on married
couples than on co-habitees in a comparable position.269 In both cases the ECnHR held that the
tax rules in question failed to disclose an interference with the right to marry.
(f) Article 2/4 (Freedom of Movement)
Article 2 of the 4th Protocol contains a number of rights in connection with the freedom of
movement. Paragraph 2 provides as follows:
“Everyone shall be free to leave any country, including his own.”270
In Sjöblad v. Sweden271 the applicants complained of the fact that they were unable to transport
their property from Sweden when they moved to the United States without first obtaining a tax
clearance. The ECnHR noted that the applicants had, as a matter of fact, been able to leave
their country and that the right to take property out of the country was not embodied within
Article 2 of the 4th Protocol.
(g) Article 4/7 (Right not to be Tried or Punished Twice)
Article 4 of the 7th Protocol provides as follows:
“Article 4: right not to be tried or punished twice
1. No one shall be liable to be tried or punished again in criminal proceedings under the
jurisdiction of the same State for an offence for which he has already been finally acquitted or
convicted in accordance with the law and penal procedure of that State.”272
This principle of double jeopardy has been raised in a small number of tax-related cases, though
in none of them was the applicant successful.
In KS and KS AG v. Switzerland273 both a company and its principal shareholder were held
liable for additional tax and a 100 per cent/200 per cent penalty. The complaints included a
complaint that both applicants were punished for the same offence. The ECnHR rejected the
application on the grounds of failure to exhaust domestic remedies.
In HB v. Switzerland274 the applicant complained of double jeopardy on the grounds that he
had been held liable for evading both Swiss Federal and Cantonal taxes. Only one tax
declaration had to be filled in and both offences concerned the truthfulness of that declaration.
The ECnHR noted that two different taxes were at issue, and there were two different
jurisdictions both of which protected their different tax demands with a different penal law. The
ECnHR held that the complaint under Article 4/7 was manifestly ill-founded.
In the case of Liset v. France275 the applicant was initially acquitted of tax evasion with respect
to certain taxation matters relating to a company of which he was the commercial director. A
second charge was then brought against him in connection with tax fraud involving the
company. He complained of a breach of Article 4/7. The ECnHR rejected the complaint both on
the grounds that different matters were in issue in the second case and that the second case
related to the year 1989 while the first case related to facts arising in the years 1985 to 1988.
One issue which has not been resolved entirely satisfactorily is the question whether there is
double jeopardy where a person is liable for both administrative penalties and subject to
criminal prosecution for tax evasion. This point was raised in Ponsetti and Chesnel v. France276
where the applicants were both liable to substantial (40 per cent, and 80 per cent in respect of
certain years) penalties. In addition, they were subject to a criminal prosecution for their
deliberate omission to submit tax returns. The ECtHR dismissed their complaints on the grounds
that the criminal offences involved an additional element--not present in connection with the
fines--that the omission to submit declarations was deliberate.
That case should, perhaps, be considered further in the light of the jurisprudence of
the Strasbourg organs that substantial fiscal penalties constitute criminal charges. If the same
factual matrix is at issue both in the imposition of substantial penalties and a criminal
prosecution, then there does seem to be quite a good argument that a person subject both to
prosecution and to substantial fines is being placed in a position of double jeopardy.277
Part 10: Specific topics
This part picks up on a small number of specific topics which do not comfortably fall within the
previous discussions of particular Articles. There is a small number of specific topics which have
interested the author and which seemed to him to merit separate consideration.
(a) Human rights and double taxation conventions

It may seem strange to those who consider that the OECD Model Tax Convention is one of the
great achievements of human society to think that such conventions might in any way be
associated with infringements of human rights. Double taxation conventions (“DTCs”) have,
however, formed the backdrop to complaints in a small number of cases in the database. In
none of the cases was a breach of the Convention found, but the cases do raise some interesting
issues which might, perhaps, merit further consideration.
In Hanzmann v. Austria278 the applicant was an Austrian civil servant living across the border
in Germany. As a result of the application of the Austria/Germany DTC of 1954, he was subject
to taxation on his salary in Austria but, because he was resident in a foreign country, was
subject only to a limited tax liability. The consequence was that certain tax allowances--which
were available only to persons with full tax liability--were not extended to him. He complained
that, as a result of the refusal of these allowances, he was discriminated against both in
comparison with an equivalent civil servant resident in Austria, and a civil servant--such as a
diplomat--who was both resident and working in a foreign country. He based his complaint on
Article 14 in conjunction with Article 1/1. In very standard terms, the ECnHR noted the wide
margin of appreciation in the field of taxation and found that the decision not to extend the
allowances to a person subject to limited tax liability fell well within the margin of appreciation
enjoyed by Austria.
Given the wide acceptance of the OECD Model Tax Convention as a basis for DTCs between
Contracting States, one can assume that it is extremely unlikely that the conclusion of a DTC
based upon the OECD Model would in any way be regarded as falling outside of the State's
margin of appreciation.
In the case of H v. Sweden279 the applicant, who was a resident of Sweden, went to work in
Germany for a period of four years. He did not report his income from his employment in
Germany to the Swedish authorities. Following his return, he was assessed to additional tax
plus penalties of between 40 and 50 per cent for his failure to report the income. He appealed
against his assessment and was given an oral hearing at the first trial, but no oral hearing on
the subsequent appeals. He complained both of the absence of an oral hearing and of the failure
of the Swedish tribunals to take account of the DTC between Sweden and Germany in
determining whether he was liable to tax. The ECnHR dismissed the case on the grounds, inter
alia, that the Commission had no jurisdiction to review a failure of the domestic tribunals to
take account of the provisions of a DTC.280
One of the areas where human rights may be relevant to the operation of DTCs is concerned
with the exchange of information between revenue authorities and the right to respect for
private and family life contained in Article 8.
In the case of FS v. Germany281 the applicant complained under Article 8 of exchange of
information between the German and Dutch tax administrations under the provisions of the
European Community Directive on Mutual Administrative Assistance.282 The ECnHR agreed
that the exchange of information was an infringement of the right of privacy but that it could
be justified within the scope of Article 8(2) of the Convention: the measures in question were
taken in the interests of the economic well-being of the country and were necessary in a
democratic society. The ECnHR noted the current trend towards strengthening international
co-operation in the administration of justice (and, one might add, in the administration of
taxation) and concluded that there were relevant and sufficient reasons for the introduction of
the Directive.
In that case, the measure concerned was a European Community Directive. It seems highly
likely that an identical result would have been reached had the issue concerned an exchange
of information under the equivalent of Article 26 of the OECD Model.
The only point one might make with respect to the exchange of information relates to the
question of whether there is adequate judicial supervision of exchange under the E.C. Directive
or under a DTC. Though practice varies from country to country, in most countries a taxpayer
is not informed that information which has been gathered by one revenue authority is being
exchanged with the authorities of another country. In the absence of notification, the taxpayer
is in no position to challenge the exchange of information. Bearing in mind the decision in Funke
with respect to the importance of judicial safeguards on infringements of the right of privacy,
one wonders whether the absence of any opportunity to challenge an exchange of information
might constitute an actual breach of the Convention.
An issue has arisen in France, in particular, with respect to the disclosure to the taxpayer
concerned of information obtained from another revenue authority. The view of the French
Administration is understood to be that provisions equivalent to Article 26 of the OECD Model

provide only for information which has been exchanged to be disclosed to “persons or
authorities (including courts and administrative bodies) concerned with the assessment or
collection of, the enforcement or prosecution in respect of, or the determination of appeals in
relation to, the taxes covered by the Convention [that is, the DTC concerned]”. The taxpayer
in respect of whom the information has been exchanged is not such a person, so disclosure is
not permitted to him, even where the information is made available to the tax tribunal. Utilising
information obtained under administrative co-operation, but not making that information
available to the taxpayer concerned, appears to be a prima facie breach of the principle of
equality of arms (always assuming that Article 6 applies to the tax proceedings concerned).283
It is understood that this issue remains to be resolved finally in France.
(b) Representation before tax tribunals
The issue of representation before tax tribunals arose for discussion in the case of Casotti and
Others v. Italy284: the case related to a change in Italian law which removed the right of labour
consultants to represent clients before the tax courts. The consultants complained of a breach
of Article 1/1. The ECnHR, in rejecting their application, doubted whether the right to represent
a client before a tribunal was a “possession” protected by Article 1/1. Even if it was, however,
the ECnHR held that the legislation removing the right to represent clients came within the
second paragraph of Article 1/1 as it concerned the power of a State to regulate proceedings
before tax courts. Following that approach, States clearly have a margin of appreciation in
regulating who may present cases before tax tribunals.
(c) Interest on tax repayments
There are two slightly contradictory decisions on the issue of interest on the repayment of tax.
In the case of Söderberg Byggnads AB v. Sweden285 a company was required to pay additional
social security fees and VAT. These additional sums were eventually repaid to the company but
with no interest on the overpayment of VAT. As a result of having to make these payments,
the company suffered severe financial difficulties. It complained of a breach of Article 1/1 on
the grounds that its assets had been effectively confiscated. The ECnHR noted that no interest
was recovered on the VAT but pointed out that paragraph 2 of Article 1/1 authorised such laws
as are deemed necessary to secure payment of taxes. Quite briefly, the ECnHR found no
indication of a violation of the rights protected by Article 1/1. That case seems to indicate that
a failure to pay interest on a tax repayment does not constitute an infringement of the rights
guaranteed by the Convention. The point was not considered in detail in the decision, however.
In the case of Ferretti v. Italy286 the taxpayer complained of the fact that it was taking the
Italian Government approximately 10 years to repay over-deductions of tax on his salary, and
that the amounts were repaid with simple interest at a rate only slightly above the rate of
inflation. The ECnHR expressly stated that the fact that the taxpayer had been paid interest
which slightly exceeded inflation meant that the taxpayer had been adequately compensated.
There was consequently no infringement of Article 1/1. The fact that compensation had been
paid--albeit in the form of simple interest at a level only slightly above the level of inflation-was a factor which the ECnHR took into account in determining whether there had been a
reasonable balance between the interests of the taxpayer and the interests of the State.
The emphasis on interest as compensating the taxpayer in the latter case may partly be a
reflection of the unreasonably long time it took for the repayment of the tax. It seems to be an
open issue, however, whether a failure to pay any interest at all on tax repayments would
constitute an unjustifiable infringement of the rights guaranteed by the Convention, notably
Article 1/1.
(d) Other cases
There will inevitably be unexpected ways in which invocation of the Convention may be
attempted. Three of the more unusual examples are described below.
First, in the case of Holisz v. Poland287 the applicant complained of the fact that she was
exempted from local forest tax. The non-imposition of the tax was, in accordance with her
argument, a breach of Article 1/1. The failure to impose the tax deprived her of the opportunity
to prove her ownership of the land in question (put in that way, one can actually understand
why the argument was raised). The ECnHR held that there was no breach of the right to enjoy
one's possessions by the non-imposition of a tax.
The case of APEH Üldözöttei-nek Szövetsége and others v. Hungary288 concerned an association
which sought to register its name (which means “the Association of Those Who Have Been
Persecuted by the Hungarian Tax Authority”) in the commercial court register. The registration
of this name was opposed on various grounds, including the fact that it might have implied a
relationship between the Association and the Hungarian Tax Authorities! The Association and

its founders complained of the refusal to register the name of the Association on various
grounds, including an infringement of their freedom of assembly and association in Article 11,
and the absence of a fair trial in Article 6. The ECnHR held the complaint inadmissible under
Article 11, but admissible under Article 6: a final outcome of the case is not yet known.
Finally, the sad case of Józef Lewandowski v. Poland289 where the taxpayer complained of an
infringement of the right to life guaranteed by Article 2 as he believed that a visit from the tax
bailiffs led to the death of his wife. The evidence, however, did not show the existence of any
causal link between the visit of the bailiffs and the death of the applicant's wife. The ECtHR
held the application inadmissible.
Part 11: Conclusions/recommendations
This article is, perhaps, not the type of article in which one can truly draw conclusions. The
purpose has been to review the existing jurisprudence of the Strasbourg organs rather than to
attempt to test any particular thesis or to draw conclusions from the case database.
It is to be hoped, however, that it is not too ambitious to make two recommendations based
upon the analysis in this article. The first recommendation is directed purely to a United
Kingdom audience: the second is aimed at a wider audience.
So far as the United Kingdom is concerned, the author is not aware whether the revenue
authorities have carried out a full review of the existing tax legislation--both that concerning
substantive law and that concerning tax procedures--to determine whether that legislation is
compatible with the Convention. Even if such an internal review has been carried out, there is
something to be said for an external body--which includes representatives of those advising
taxpayers--to carry out such a review, possibly in conjunction with representatives of the
revenue authorities. It is unlikely that a substantial number of clear conflicts between the
existing law and the Convention would be identified, but there may be some conflicts,
particularly in connection with the procedural aspects of tax administration.
In the light of the existing jurisprudence of the Strasbourg organs which has been considered
here, the author would like to recommend that a body such as the Tax Law Review Committee,
or an ad hoc body consisting of representatives of taxpayers' advisers and the revenue
authorities, review all existing tax legislation from the point of view of the Convention.
In carrying out this review, the author would urge that an expansive view is taken of the rights
protected by the Convention. There may be some matters where it is arguable that a provision
could breach the Convention, but the contrary view is also arguable. In such a situation, that
issue might ultimately have to be determined by litigation. However, the author would contend
that it is far better to resolve that issue by amending the law--and by amending it in favour of
the protection of the rights of the taxpayer--rather than leaving the matter to be brought before
the courts at a later date. If the intention of the Government is to implement the Convention
fully in United Kingdom domestic law, then there are good arguments for the Government not
to sail close to the wind but to err on the side of protecting the rights of taxpayers rather than
running the risk of infringing those rights.
The second recommendation is addressed to a much wider audience. It is clear that the
draftsmen of the original Convention paid relatively little attention to taxation matters. The
only reference to taxation is in Article 1/1. The Strasbourg organs since 1959--and the domestic
courts of some of the countries of the Council of Europe--have had to try to apply the
Convention material to the field of taxation. Applying material which was developed without
taxation in mind runs the real risk of producing inappropriate results. The author would argue
that this has occurred in connection with certain aspects of Article 6 where the recent
jurisprudence (to the effect that substantial fiscal penalties involve the determination of
criminal charges) has led to the application of some rules which are not entirely appropriate in
the tax context. A good example of this is the application of the right to silence which should
undoubtedly apply to normal criminal cases, but which raises real difficulties in a tax
investigation where fiscal penalties may possibly flow as a result of the investigation. Another
example would be the recent cases which have held that penalties for tax evasion cannot be
imposed on the heirs of a deceased taxpayer.290
From the author's point of view, the solution would lie in the preparation of a protocol to the
European Convention dealing expressly with taxation matters. That protocol would resolve the
issue, for example, as to whether Article 6 applies to ordinary tax proceedings. The author
would recommend, for example, that the protocol should provide that in all tax proceedings
the basic guarantees in civil cases operate: that is, the taxpayer should be entitled in the
determination of his tax liability to a fair hearing within a reasonable time by an independent
and impartial tribunal established by law. The protocol should also, in the author's view, provide

that (contrary to the normal provisions in Article 6) hearings concerning tax liability should
generally not be in public, but that the taxpayer could waive the right to a private hearing. The
protocol on taxation matters might also deal with issues such as whether and when it is
appropriate to require payment of tax before an appeal can be lodged. On substantive tax law
matters, the protocol might, for example, clarify when retrospective legislation would not be
regarded as a breach of the Convention: perhaps only when it is enacted to counter widespread
tax avoidance devices.
A protocol on the application of the Convention to tax matters--effectively, a charter of the
rights of taxpayers--would, in the author's view, have two clear advantages. First, it would
ensure that inappropriate results are not reached by the application of provisions of the
Convention and its protocols to taxation matters when the draftsmen had not considered this
context. Secondly, it would resolve a number of important issues without the costs and
uncertainties associated with litigation before national courts which, in many cases, would have
to continue on to the ECtHR in Strasbourg.
Post-script
The research for this article was mostly undertaken in the period prior to April 1, 2000.
Subsequent to that date, one additional case has come to light.
On March 7, 2000 the ECtHR held the application inadmissible in M-T v. France291 The applicant
complained, inter alia, of the length of proceedings to challenge a supplementary assessment
to VAT together with a penalty of 5,749 FRF. The Court held, following the established
jurisprudence, that the litigation related to a tax assessment and not to a civil right or obligation
nor to a criminal charge: the amount of the penalty was too small to be regarded as criminal.
Barrister, Gray’s Inn Tax Chambers; Visiting Professorial Fellow, Centre for Commercial Law
Studies, Queen Mary and Westfield College, University of London. The author would like to
thank, in particular, Dame Rosalyn Higgins and both thank and pay tribute to the memory of
Peter Duffy Q.C. Rosalyn and Peter allowed the author to attend their classes in human rights
law almost a decade ago. At the time, Judge Higgins doubted if there was such a topic as
taxation and human rights: perhaps she was correct.
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